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Digests of Recent Opinions 





STATUTE OF FRAUDS — An 
agent who is acting under an 
oral authorization can furnish 
the memorandum which will 
bind a seller or buyer of real 
property. 

—Before a memorandum is suf- 
ficient under the statute to 
bind an owner to a sale of 
lands, it must name or other- 
wise identify the party to be 
bound. 

—Endorsement of a check bear- 
ing a sufficient notation of the 
details of an agreement for the 
sale of realty or incorporating 
by reference such details, con- 
stitutes same a memorandum 
which will satisfy the statute 
as to the endorser or his prin- 
cipal. 

Digested from an opinion by 
Herbert, J.S.C. rendered April 13, 
1961. Chancery Div. Herzog v. 
Tidaback. For plaintiffs — Mi- 
chael A. Paticchio. For defend- 
— — Joseph J. and George C 

1tnick. 


Plaintiffs seek specific perfor- 


ieaaiua to sell a home to 
plaintiffs. Defendants move for 
summary judgment on the sole 
ground that the statute of frauds} 
has not been met. Resisting the! 
motion plaintiffs rely on a list- 
ing agreement of the Plainfield | 
Real Estate Board dated January 
20, 1961 and signed by defendant 
vife, which contains the address 
f the house, asking price, the 
name of John E. Vessler as 
ng broker, and confers 

sell’. They also rely on 
heck payable to the order of 
Arthur C. Saunders Agency” on 
vhich is typewritten “Deposit on 
oroperty known as No. 1001 
Sleepy Hollow Lane, Plfid in ac- 
ordance with listing agreement’ 
The check was endorsed and de- 
posited or cashed by Arthur C 
Saunders. The complaint 
Mr. Saunders is a member of 
Plainfield Real Estate Board, was 
the agent of defendants, and 
demanded, accepted and cashed 
ul A check as agent of defend- 


’ 
list- 


“a right 
their 





avers 


the 


Held: The question is whether 

the listing agreement plus the 

ck are sufficient to satisfy the 

tatute of frauds as against eith- 
ir both defendants. 

Whether the listing agreement 
standing alone would be a suffic- 
memorandum to bind the 
y Signing is not decided. 

An agent who is acting under 





1 the memorandum which will 
ind a seller or buyer. The mov- 
ing papers allege the agency of 
Saunders and defendants make 
no attack on his agency. For 
‘he purposes of this motion it 
Must therefore be assumed Saun- 
cers was the duly authorized 
ent of defendants. As such 
gent he accepted and endorsed 
esd cheak with the quoted nota- 
thereon, thus furnishing a 
sign nature by defendants’ author- 
zed agent. The notation on the 
check identifies the property and 
‘ncorporates by reference the 
isting agreement, which in turn 
gives the price and the name of 
-he owner as the wife. For a 
contract to buy from the wife 
alone, all necessary terms would 
nus be supplied by the two writ- 
ings, Cashing a check bearing a 
sufficient notation of the contract 
details is a memorandum which 
Will satisfy the statute of frauds 
and bind the vendor who accepts 
and endorses it. Thus as to the 
Wife, there appears a check by | 
the plaintiffs given to the agent) 
of the wife bearing on its face a 
Hotation of and incorporating the 
usting agreement which named 
€r as owner, which check was! 





accepted and endorsed by her 
agent. This is sufficient to sat- 
isfy the statute as to the wife. 

But this does not apply to the 
husband. Before a memorandum 
is sufficient under the statute 
of frauds to bind an owner to a 
sale of lands, 
otherwise identify the party to 
be bound. Parol evidence can- 
not supply the identity of a ven- 
dor. There is nothing in the 
Writings naming or identifying 
the defendant husband. They 
therefore do not meet the re- 
quirements of the statute as to 
him. 

Plaintiffs have alleged a sin- 
gle contract with both defend- 
ants. Whether such complaint 
will support a denial of the mo- 
tion as to the wife and granting 
it as to the husband, and wheth- 
er plaintiffs want to go to trial 
against the wife alone, have not 
been argued by counsel. 

The motion is granted in favor 


| of both defendants but if plain- 


tiffs wish to argue that the com- 
plaint, as it now stands or with 
appropriate amendments, will 
support a claim for specific per- 
formance against the wife alone, 
they may do so. 


Opinions Approved For 


Publication 
April 11 to 17, 1961 





VOTE: 


library. Any member of the bar may 
secure a copy of the opinion in any 
particular case, without charge, 
Court, State House Annex, Trenton. 
SUPREME COURT 
Appeals 
In re Application of Lamb et als 
(A-130, decided April 11, 1961) 
Affirmed App. Div. judgment 
(see A-404-60 below) upholding 
P.L. 1961, c. 1 (Assembly Reap- 
portionment Bill). Governor was 
empowered by Art. V, sec. 1, par. 
12 of N.J. Constitution to con- 
vene General Assembly to con- 
sider subject of its reapportion- 
ment and his call was sufficient 
o that end. 
Hayden v. Curley 
(A-66, decided April 11, 1961) 
In sidewalk accident case for 
damages sustained when plain- 
tiff tripped on sidewalk allegedly 


br oken and raised by roots of} 


tree which was planted by Jer- 
sey 
owner’s request, upheld judgment 
of dismissal in favor of defen- 
dant property owner but revers- 
ed dismissal granted in favor of 


defendant city. City shade tree | 
|}ecutor Frank C. Scerbo will act | 
to | 


commission was in operation, 
pursuant to NJS.A. 40:64-1 
14, and city’s control of planting 
and maintaining shade trees ir 

public sidewalk relieved property 
owner of responsibility for tree’s 
maintenance. But there was suf- 
ficient evidence of active wrong- 
doing by city to go to jury where | 


it was shown that it had planted | 


tree which had raised slabs, | 


| 
which condition had been notice- | 
ably observable for five years, | 


and city employees had been call- | 
ed to remove broken limb four 
months before accident but had | 
not reported condition. 

Petitions for Certification 
Granted— 
Green v. Bell Cleaners, | 
65 N. J. Super. 311. 
Diaz v. Nwk Indust., 
65 N. J. Super. 249. 


APPELLATE DIVISION 
Myers v. Cedar Grove Tp. 
(A-40-60, decided April 3, 1961) 

On appeal by Twp. part- time | 
public inspector from judgment | 
holding that local governing 


(Continued on page 6, col. 1) 





it must name or} 


Copies of the opinions listed | 
below are sent to each county ‘aw | 


by | 


writing to the Clerk of the Supreme | 


City at abutting property- | 


Symposium On aipeneiene 
And Trying A Criminal 
Case 


Judge Giuliano To Participate; 
Bar Invited 


A symposium on ‘‘How To Pre- 
pare And Try a Criminal Case” 
will be presented by the Junior 
Section of the New Jersey State 
|Bar Ass’n at the Essex County 
Court House, in Newark, on April 
25 at 8 P.M. All members of the 
Bar are invited to attend as 
guests of the section. 

The symposium is designed to 
present a practical demonstra- 
tion of the actual steps in both 
the prosecution and defense of 
a criminal case from its present- 
ation to the Grand Jury through 
trial and sentencing. 





Participants in the presenta- 
tion will be, the Hon. James R. 
Giuliano, Assi gnment Judge of 
Middlesex County, for the Court; 


Brendon T. By rne Essex County 
Prosecutor, for the Prosecution; 
Jerome L. Kessler, for the De- 
fense; and Stephen N. Maska- 
leris, Junior Section Chairman, 
Moderator. 

A question and answer period 
will follow the presentation. 


Morris Bar Sponsoring 
Mock Trial At Drew 
University 


The Bar Association of Morris 
County is joining with the Grand 
Jurors Association of Morris 
County in sponsoring a forum 
and mock trial on The Develop- 
ment of the Legal Procedure in 
the Prosecution of a Criminal 
Case, to be presented at Drew 
University on Monday, April 24, 
lat 8:00 P.M. There is no admis- 
sion charge and | the program is 
open to the publi 

The mock trial w 
ed by students 
versity Law Sci 1001 and the} 
Grand Jury and Petit Jury will 
be composed of students from 
several colleges, junior colleges 
and high schools in the North 
Jersey area. 

Discussion of the Grand Jury 
will be presented by John R. Els- |} 
worth, president of the Morris 
| County Grand Jurors Ass’n, while 
the arraignment, plea, and petit 
| jury will be discussed by Edward 
F. Broderick, Past President of 
the Bar Ass’n. 

Professor Clarence C. Fergus- 
,on, Jr., of Rutgers Law School 
will deliver a summation of the 
subject and Morris County Pros- 


as Judge at the mock trial. 





Vanderbilt Lecture 


Professor A. James Casner, 
authority on estate planning 
and editor in chief of “The 
American Law of Property,” 
will give the 1961 Vanderbilt 
Lecture at the Down Town 
Club, Bamberger Building, 
Newark, tonight at 8 p.m. He 
will speak on “The Social Sig- 
nificance of Present Day Fa- 
mily Dispositions.” He will de- 
scribe various types of family 
dispositions used primarily to 
avoid federal income, estate 
and gift taxes, evaluate their 
effect over the years, and 
consider possible changes in 
the federal tax structure and 
their effect on present and 
future family dispositions. 

The lecture is being held 
under the auspices of the Har- 
vard Law School Association 
of New Jersey. % 











| 





| 
| 


| 


ill be conduct- | 
of Rutgers Uni- | 


| 


| 





Report Of N.J. Supreme Court's 
Committee On Rules 


TO THE HONORABLE, THE CHIEF JUSTICE AND ASSOCIATE 
JUSTICES OF THE SUPREME COURT OF NEW JERSEY: 


Since filing its last report on March 24, 1960 the Committee 
on Rules has received or had referred to it a considerable number 
of suggestions for changes in or additions to the present rules of 
court. With the exception of those matters referred to other com- 
mittees of the Supreme Court for their consideration, all sugges- 
tions received are reported on herein, classified in one of five groups: 

Group A: Those proposals which, in the opinion of the 
committee, are of obvious merit and not of a con- 
troversial nature. 

Group B: Those suggested amendments which the com- 
mittee considers either to be of general interest, or 
to involve important questions of policy, or to be of 
debatable merit. 

Group C: Those proposals which the committee consid- 
ers to be without substantial merit. In each instance 
the committee has briefly indicated its reasons for 
so classifying a proposal. 

Group D: Those suggestions which though possessed of 
merit, the committee feels are not of sufficient im- 
portance to warrant an amendment of the rules at 
this time, but which should be held for consideration 
at the time of a general revision. 

Group E: Those suggestions which, in the opinion of the 
committee, require implementation by legislation and 
cannot be effectuated by rule of court. 

The committee requests every judge, lawyer and bar associa- 
tion in the state to study the matters reported on herein and to 
submit their written comments thereon to the committee (through 
the Administrative Director of the Courts) in time so that it may 
have an opportunity to consider them prior to the Judicial 
Conference which is scheduled to be held on May 26 and 27, 1961. 


Respectfully submitted: 
Ralph Del Deo 
Sidney Goldmann 
Victor R. King 
Theodore J. Labrecque 
Morris M. Schnitzer 
Richard H. Thiele, Jr. 
Saul Tischler 
George Warren 
Julius Wildstein 
Alexander C. Wood, III 
Alfred C. Clapp, Chairman 
Dated: April 20, 1961 
GROUP A 
IN THIS GROUP ARE INCLUDED THOSE 
PROPOSALS WHICH, IN THE OPINION OF 
THE COMMITTEE, ARE OBVIOUSLY MERI- 
TORIUS AND NOT OF A CONTROVERSIAL 
NATURE. 
R.R. 1:2-1. Appeals in Genera! 

Proposal: That paragraph (c) of this rule be amend- 
ed to read as follows: 

“(c) Directly from the trial courts in [capital causes] 
cases where the indictment is for murder; 

Reason: This amendment will make it plain that all 
appeals in murder cases go directly to the Supreme 
Court even though the death, penalty may not have 
been imposed. 

Classification: Group A. 





R.R. 


1:2-7. Appeals by Indigent Persons 
Proposal: That paragraph (a) of this rule be 
amended and a new paragraph (d) added to read as 
follows: 


“(a) Where an appellant or petitioner for certifi- 
cation or a respondent, by reason of poverty seeks re- 
lief from the payment of filing fees in the appellate 
court, the deposit for costs, and the expense of print- 
ing briefs, appendices, petitions, or motions, he may 
file without fee a verified petition with the court set- 
ting forth the facts relied upon for such relief. The 
petition for leave so to proceed must be accompanied 
by a [short statement setting forth the judgment sought 
to be appealed from or as to which certification is 
sought. the court wherein judgment was entered, the 
date of its entry and the respect in which the judg- 
ment is claimed to be erroneous, and must also be 
accompanied by a copy of the opinion or opinions of 
the court or courts below. Eight] sworn statement sub- 
stantially in the form set forth in Criminal Procedure 
Form 5B, printed in the Appendix of Forms. Nine copies 
of the petition which may be legible typewritten cop- 
ies, shall be filed. If the petitioner was the plaintiff 
below he shall set forth in his petition whether any 
other person [, attorney or otherwise,] is beneficially 
interested in the recovery sought, and if so, whether 
every such person is unable to pay the fees, deposit 
and expense of printing from which the petitioner 
seeks to bé excused. The court may, if the facts war- 
rant, waive the payment of filing fees and the deposit 
for costs and permit any such petitioner to file briefs 
and appendices thereto, which may be legible type- 
written, multigraphed or mimeographed copies on 
paper of good quality not larger than 8% inches by 
11 inches, and which shall be bound or stapled in the 
upper left-hand corner only. They shall im all other 
respects conform to the requirements of Rule 1:7.” 





(Continued on page 7, col. 1) 
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DIGESTS OF RECENT OPINIONS 


ASSIGNMENTS FOR THE BENE- 
FIT OF CREDITORS — COUN- 
SEL FEES — Only attorneys 
retained by an assignee for the 
benefit of creditors after prior 
court approval can be allowed 
counsel fees or compensated 
for their services. 

—The 20% limitation on com- 
missions and allowances to as- 
signees for the benefit of cred- 
itors imposed by N.J.S. 2A4:19- 
43, does not include nor apply 
to allowances to counsel. 

—The 20% limitation imposed by 
N.J.S. 2A:19-43 includes ex- 
penditures for which the as- 
signee seeks reimbursement. 

ASSIGNMENTS FOR THE BENE- | 
FIT OF CREDITORS — AT-) 
TORNEYS — An assignee for 
the benefit of creditors can 
only engage counsel by motion 
and affidavit in accordance 
with R.R. 4:68-4, 

Digested from an opinion by! 
Freund, J.A.D. rendered April 11, 
1961. Appellate Div. In re Xav-| 
iers. For appellant — Raymond 
W. Young, Asst U.S. Atty (Ches- 
ter A. Weidenburner, U.S. Atty). 
For respondent — James E. Mas- 
terson (Kleinberg, Moroney & 
Masterson, attys). Allan L. Tum- 
arkin, amicus curiae. 

Xaviers Inc. made an assign- 
ment for the benefit of creditors. 
Its sole asset was a Plenary Re- 
tail Consumption License. The 
assignee, an attorney, without 
seeking approval of the court, 
engaged the services of his pres- | 
ent attorneys. The latter ar- 
ranged for sale of the license for 
$3,100. The sale was confirmed| 








compounded TRUST 


FUNDS 


Funds Insured up te $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
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MOHAWK 


SAVINGS and Lean Assn. 


40 COMMERCE ST, NEWARK 2, N. J. 
Mitchell 3-0260 


Philip Klein, President 
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quarterly 











by the Probate Division. On the 
final accounting the assignee ap-| 
plied for commissions and allow- 
ances and was granted commis- 
sions of $620 and $46.30 for dis- 
bursements. His attorneys, on! 
separate application, were allow-| 
ed a counsel fee of $400 and $22.24 
for out of pocket disbursements. 
The U. S. Government, a priority 
creditor for over $4,000, appeals 
from these allowances contend- 
ing (1) an assignee may engage 
an attorney only on prior ap- 
proval of the court (2) the stat- 
utory maximum of 20% on “‘com- 
missions and allowances” to an 
assignee permitted by NJS. 
2A:19-43 is inclusive of fees for 
counsel engaged by the assignee 
and (3) in any event the allow- 
ances were unreasonable and ex- 
cessive. 

Held: R.R. 4:68-4 provides that 
no receiver shall employ counsel 
except upon order of the court 
supported by an affidavit setting 
forth the necessity’ therefor. 
R.R. 4:69 provides that the prac- 
tice relating to assignments for 
benefit of creditors shall conform 
as nearly as practicable to the 
procedure relating to insolvent 
corporations. Respondents con- 
tend these rules are applicable 
to assignments recorded with the 
Superior Court but are not ap- 
plicable to assignments, as here, 
recorded with the Surrogate of 
the County. They contend that 
probate practice is governed by 
Section 5 of the rules and that 
while many rules in Section 4 are 
made applicable to probate prac- 
tice under R.R. 3:3-1, neither 
Rule 4:68-4 nor 4:69 are included. 

Respondents’ argument is at 
odds with the rationale behind 
R.R. 4:69 and the policy which 
inspired the rule. There is no 
reason why the right to engage 
counsel should differ according 
to the tribunal in which the as- | 
signee choses to file his assign- | 
ment, and no logical basis for| 
such distinction appears nor do| 
the rules impel such distinction. | 
While R.R. 5:3-1 neither includes | 
nor excludes R.R. 4:68 and 4:69,} 
the list of rules therein men- 
tioned is not intended to be ex- 
haustive and all of the addi- 
tional procedures set forth in|} 
Part 4 of the rules, insofar as| 





| they may be utilized consistently | 
| with Part 5, remain in force in} 
| the Probate Division by virtue of 
| the express language of R.R. 5:3- 


7. By virtue of this latter rule, 
R.R. 4:68 and 4:69 are applicable 
in the Probate Division and to 
the situation here. 

The rule is explicit in its state-| 
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ment that only attorneys ap-! tween 1944 and 1953, evidenced 
pointed by the court may be! by 5 notes from the corporation, 
compensated. It is mandatory | and for accrued but unpaid sal- 
‘in every respect. Failure to ob-| ary balances for the years, 1953, 
tain prior appointment must, as; through 1958. The receiver re- 
here, result in absolute rejection | jected the claim on the grounds 
of the attorney’s application for; the debts were barred by the 
compensation. The award of| statute of limitations, and that 
$22.24 for disbursements is how-;as to the salary claim there 


ever affirmed as this was an ex-| was no evidence in defendant’s | 


pense of the estate which the | records that any salary was ever 
assignee would otherwise have} es 
probably charged to the estate. | accrued salary account. 
N.J.S. 2A:19-43 places a lim-| contends that recognition of the 
notes on the corporation’s in- 





| 
| 


| 


Union Bar Special 
Meeting On Rules 


John T. Glennon, president of 
the Bar Ass’n of Union County 
has called a special meeting for 
Thursday, April 27, at 7:45 P.M 
in Judge Hetfield’s Court at the 
Court House, Elizabeth, to con- 
sider and discuss proposed rules 


tablished for claimant and no| Changes, so that the association's 
Plaintiff| delegates to the Judicial Confer- 


ence will be informed upon and 
can voice the opinions of 


the 
the 


itation of 20% upon the “Cones | 
sions and allowances” awardable| 
to the assignee. A review of the} 
statutory history and the meagre | 


come tax returns and balance|™embers. The delegates are Na- 
sheets as a corporate liability) than Reibel and Melvin J. Koes:- 
was a Sufficient acknowledgment 
of the indebtedness under N.JS. 


case law, indicates that a distinc- 
tion must be drawn between! 2A4:14-24 to take the debts out} 
those “allowances” made to the| Of the statute of limitations, that 
assignee and thereby embraced| the corporation waived or is es- 
by the statute, and those made | topped from raising the statute, 
to a properly appointed attorney. | and that the salary indebtedness 
The term “allowances” as used in| iS sufficiently established. 

the statute is intended toencom-} Held: 
pass allowances “‘to the assignee”, | vides that no acknowledgment of 
such as for disbursements andj|a simple indebtedness shall be 
expenses, but does not embrace} sufficient to take it out of the 
compensation awarded to the as-! statute of limitations unless the 
signee’s counsel since he is com-}] acknowledgment be in writing 
pensated separately and directly} signed by the party chargeable | 





NJ.S.A. 2A:14-24 pro-| 


| ler. 
Outing 
Bernard L. Davis and Ralph 
DeVita, co-chairmen of t..: asso- 
ciation’s annual outing «oinmit- 





tee, have announced tha ) 
Annual Outing and Golf Tour 1a- 
ment will be held this yea 
June 22 at the Braidburn Coun- 
try Club in Florham Park. 


c 


Hudson Bar Meeting 
Tonight 


The Hudson County Bar Ass 


by the court and not by the as-| thereby. 
signee. The allowance of coun-| 
sel fee is therefore not included | 
in the 20% limitation and is not 
subject to the limitation. 
Applying these principles, the! 
assignees’ commission of $620 was| 
exactly 20% of the $3,100 estate| 
and additional allowance of! 
$46 30 for disbursements there- | 
fore made the total in excess of | 
the 20% 





permissible. His allow- | 
ances are therefore reduced to} 
$46.30 for disbursements and_| 
$573.70 as commissions, totaling 
$620. The amount so modified is 


; |ciation will meet this evening i: 
Neither counsel nor the Court the Assembly Chambers in th: 
has been able to find any New /new County Administration Bldg 
Jersey decisions directly on the | on Newark Ave.. Jersey City. 
question whether corporate tax; The program for the meeting 
returns or balance sheets satis-| will be a forum on Workmen 
fy the requirements of N.J.S.A.|Compensation Law, presented 
2A:14-24. However, it has long | under the auspices of the associ- 
been established in New Jer-| ation’s Workmen’s Compensation 
sey that an acknowledgment|Committee. of which Morri 
; Partici- 
intended to have been commun-/| pants will be Workmen’s Com 
icated to him, to come within | pensation Judges Hyman Baro- 


| s j 
| turns, though signed by decedent|er w. Kelly and Referee Jam: 
jas President, were made to the|j Bonafield. 


|—The inclusion of a debt on the 


| 1961. 


|}inant person in defendant cor- 


found not to be excessive. 
Reversed and modified accord- 


ingly 


| Internal Revenue Service and| 
not to decedent. They do not} 
satisfy the requirement that the} 


LIMITATIONS — An acknow- 
ledgment of an indebtedness to 
be sufficient to take the debt 
out of the statute of limita- 
tions, must be in writing, sign- 
ed by the party chargeable 
thereby, and communicated to 
or intended to be communi- 
cated to the creditor. 

—An acknowledgment of corpor- 
ate debt to be sufficient under 
N.J.S.A. 24:14-24 must be sign- 
ed by the corporate officers 
having power to bind the cor- 
poration. 

—The inclusion of a debt on a 
corporate income tax return is 
not a _ sufficient acknowledg- 
ment under N.J.S.A. 24:14-24 
to take the debt out of the 
statute of limitations. 


ed to be communicated to the 
creditor and hence do not con- 
stitute a writing sufficient to 
meet the requirements of N.J.! 
S.A. 2A:14-24. 

Decedent was the conceded 
“boss” of the corporation. In 
view of his position in and rela-j| 
tionship to the corporation, it 
must be concluded that the bal- 
ance sheets were compiled to be 
communicated to him. However, 
N.J.S.A. 2A:14-24 also requires} 
that the acknowledgment be 
“signed by the party chargeable 
thereby”. The New Jersey courts 
have given strict construction to 
this requirement and have held 
that even signature by a duly 
authorized agent is insufficient. 


der this requirement would have 
to be by the corporate officers 
who had the 
bind the corporation. There be- 
ing no proof that the balance 
sheets or any writing making ref- 


corporation’s balance sheets is 
not sufficient acknowledgment 
to take the debt out of the 
statute of limitations unless it 
was intended that the balance 
sheets be communicated to the 
creditor, and the sheets or 
a writing making reference 
thereto were signed by offic- 
ers having authority to bind 
the corporation. 

—Held, while the benefits of the 
statute of limitations may be 
lost by waiver or estoppel, facts 
here do not establish either. 

RECEIVERSHIP CORPORA- 
TIONS — Officer of corporation 
is entitled to the reasonable 
value of his services for the 
corporation though his salary 
was never formally fixed and 


officers having authority to bind 
the corporation, the mere inclu- 


sheet is insufficient to constitute 
an acknowledgment 
S.A. 2A:14-24. 


1S 


or estoppel. However, there 
no proof of any express or im- 


itself. The only possible impli- 


or the auditor tried to waive the 
statute. Nor is there any basis 


limitations may be lost by waiver | 


Signature by the corporation un-} 


amount 
power to legally} 


erence to them were signed by! 


sion of the notes on the balance} 


| 
| 


under N.J.| 


The benefits of the statute of} 


plied waiver by the corporation | 


cation is that possibly decedent | 


Play Day 


The association will hold 


acknowledgment be or is intend-|annual Play Day this year 
| Braidburn Country Club in Flor- 
'ham Park on June 8th. 


All 

the facilities of the club will | 
available to the association and 
the day’s program will includ: 
lunch and dinner. Benedict A 


|Beronio is chairman of the pla: 


day committee with Alex R. D 
Sevo, Harold Halpern, Louis Hob- 
erman, Annamarie V. Patern 
and Mario Polcari as vice-chair- 
men. 





for estoppel here. Decedent di 
not rely on any act of the cor- 
poration in withholding suit. 
relied, if anything, on the act ot 
the auditor who was under } 
direct supervision. 

Recovery on the notes is barrec 
by the statute of limitations 

The claimed salary, both as * 
and services rendered 
was substantiated by the audi- 
tor and the bookkeeper. Both 
testified decedent devoted 
time to the corporate affa 
through 1955, and then less Le 
because of lack of business, bu? 
was always available until Aug 
1959. The amount of compensa- 
tion claimed for each year is rea- 
sonable in view of his conceded 
managerial activities. The fac* 
that his efforts did not preven: 
the corporation from finally su 
sumbing is no basis for conc 


#43 





lud- 
ing his services were not of valué 
to the corporation. This claim 
is allowed but only for the per- 
iod within the statute of limita- 
tions. 

Judgment accordingly. 








there was no accrued salary ac- 





count. Introducing... 

Digested from an opinion by 
Wick, J.C.C. rendered April 11, 
Chancery Div. Rickenbach 
v. Noecker. For plaintiff — Wil- 
liam C. Gotshalk. For receiver 
—William F. Hyland (Hyland & 
Reberkenny). 

Plaintiff’s decedent was for 
many years president and dom- 


@ 7 Years Sickness Benefits! 


poration, a small corporation 
having only 5 stockholders and 
operating with a minimum of 


formality. The corporation be-| 
came insolvent and a receiver NAME ....... 
was appointed for it on Dec. 4,/] appress 


1959. Plaintiff filed a claim on 
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DIGESTS OF RECENT OPINIONS 





WILLS — N.J.S.A. 3A:3-3 does 
not prevent an implied revoca- 
tion of a will in accordance 
with the common law princi- 
ples in an appropriate situa- 
tion. 

—While a bequest or devise to 
one described as my wife, who 
is also named, is not revoked 
by subsequent divorce, such be- 
quest or devise is impliedly re- 
voked where it is based upon 
property to which the wife 
gave testator a deed, and ex- 
ecuted a general release, in re- 
turn for payment as part of a 
property settlement in the di- 
vorce. 

Digested from an opinion by 
Pindar, J.S.C., rendered April 11, 
1961. Chancery Div. Sheldon v. 
Sheldon. For plaintiff—Joseph 
P. Dallanegra. For defendant 
Elvira Sheldon—Abe W. Wasser- 
1 For defendant Rosella 
Sheldon—William J. Camarata. 
executrix of the will of 

nn Sheldon seeks judicial con- 

iction and instructions. 

Testator and Rosella were mar- 

n 1938 and became the par- 
of John, Jr. On Dec. 30, 

1943 testator executed the will 

nvolved, naming plaintiff as ex- 

-utrix, and directing that she 
his home at 6 Gates Ave., 
Ri seland as soon as convenient 

possible to reduce the property 

personalty as soon as possi ble 

d to “divide the net proceeds 








woe as follows: 
A) One-half of the net pro- 
eds... to Rosella 


B) The other one-half of the 
proceeds ... for the benefit 

f my son John, ‘Jr. he 
Thereafter, on May 15, 
testator divorced Rosella 
subsequently married Elvira, wh¢ 
snow his widow. As part of the 
divorce a property settlement 
vas made wherein testator was 
iered to pay Rosella $6,000 in 
full payment of her right, title 
nd interest in the Gates Sen. 
sroperty. Testator paid this sum 
Rosella and on Aug. 16, 1957 


1957 
and 
10 





she executed a quit claim deed to 
testator and a general release of 
all claims. 

Held: It is apparent that at the 
time of execution of the will, 
testator and Rosella were mar- 
ried and that testator, mindful 
of the then objects of his bounty, 
expressed his intention that the 
property be converted to person- 
alty and distributed to Rosella 
and John equally. But, in view 
of the divorce, deed and release, 
this situation no longer exists. 

Though a bequest or devise to 
one described as “my wife” who 
is also named, is not revoked by 
the fact of a subsequent judg- 
ment of divorce, it is noticed that 
in the cases so holding the court 
was faced only with the problem 
of construing a will wherein the 
use of the descriptive words were 
involved in contradistinction to 

he facts herein of an executed 
deed and release. 

The doctrine of implied revo- 
cation of wills existed at com- 
mon law and a statute in deroga- 
tion of common law must be 
strictly construed. Such a stat- 
ute will not be construed as tak- 
ing away a common-law right 
unless it be found that the pre- 
existing right is so repugnant to 
the “stat ute that survival of the 
right would in effect deprive the 
statute of its efficacy and render 
its provisions nugatory. 

The provisions or N.J.S.A. 3A:- 
3-3 declaring the statutory meth- 
ods of revoking written wills 
should only be given the effect 
of legislative enactment for ex- 
pressed revocation and not effec- 
tive derogation of an implied re- 
vocation. The indubitable impli- 
cation of revocatory effect in the 
situation here—the divorce, deed 

nd release—cannot be consider- 
ed repugnant to the statute or in 
deprivation of its efficacy, or as 
negating its provisions. 

If Rosella were to prevail here, 
testator’s expressedintention that 
she and John share equally the 
property proceeds would be de- 
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feated. In such event John would | adjacent or neighboring owner’s | property rights of plaintiffs and 
|right to reasonable uses of sub- | permit the 72 hour test provided 


not receive an equal “other one- 
half share”, whereas Rosella by | 


| payment of the $6,000 has already 
|received her 
|Moreover, John’s share is now 
|from the land for sale to others, 


“one-half share”. 


charged with the dower right of 
Elvira. Lastly, it is clear the 
order, deed, and release implant- 
ed in the minds of testator and 
Rosella that the provision for 
her in the will was extinguished. 

Accordingly, is on judicial 
construction concl luded that the 
bequest to Rosella is excluded by 
an effectual implied revocation, 





and that as to the portion be- 
queathed to her by subparagraph 
A of the will testator died in- 


testate. 

WATERS—The rule of “reason- 
able use”, that is that an own- 
er may make any reasonable 
use of his lands or of subsur- 
face percolating waters there- 
on though it interferes with or 
diverts the underground water 
of neighboring owners, but may 
not withdraw or divert them 
for sale for uses not connected 
with his beneficial use of his 
lands if it interferes with a 
neighboring owner’s right of 
reasonable user, applies in New 
Jersey. 

—While the “reasonable use” 
rule may preclude diversion of 
water by a private land owner, 
it does not preclude such diver- 
sion by a municipality author- 
ized to provide and supply wat- 
er to the public and to con- 
demn lands for that purpose 
but the municipality 
subject to the 
able use. 

INJUNCTION — The availability 
of an injunction against a 
threatened tort depends on the 
appropriateness thereof as de- 
termined by a comparative ap- 
praisal of relevant factors, in- 
cluding relative hardship of 
grant or denial of injunction 
and public interest, with latter 
being an important factor. 
Digested from an opinion by 

Mintz, J.S.C., rendered April 13, 





is still 
rule of reason- 


1961. Chancery Div. Crane et al 
v. Essex Fells. For plaintiff — 
Edward R. McGlynn (McGlynn, 
Stein & jedi attys). For 
defendant—Ernest F. Keer, Jr. 


(Boyd, Dodd, Keer & Booth, 
attys). 

Plaintiffs sue 1 defen- 
dant Borough of x Fell ls from 
conducting a at hour pumping 
test of a water well that it has 
drilled on land of the Essex 
County Park C ommis ion in the 
Borough of Wes Caldy well. Plain- 


tiffs own property in 
of the well and obtai 


the vicinity 
n their wat- 









er supply from their own wells. 
It appears that pumping from 
the well will diminish if not stop 
plaintiffs’ water supply. Defen- 
dant has offered to supply plain- 
tiffs with temporary ‘ree water 
from defendant water mains 
while the test is in progress. 
Defendant operates a water 
supply nent which furnishes 
water to defendant Borough and 
5 other fone palities, including 
West Caldwell It in need of 
additional water sources and 
drilled the well here involved 
with permission of the County 


Park Commission 

Plaintiffs urge that in New Jer- 
sey the principle governing ad- 
joining landowners’ rights in per- 
colating waters is the doctrine of 


“reasonable use’, the so-called 
“American Rule”, and that they 
are entitled to the injunction 


sought as they will suffer irrepar- 
able damage if defendant is per- 
mitted to test and to use the well 
should the test prove satisfac- 
tory. 

Held: The “reasonable use” 
rule is that a landowner may 
make any reasonable use of per- 
colating waters subjacent to his 
soil, or of his lands, though the 
underground water of neighbor- 





ing proprietors may thus be in-| 
terfered with or diverted; but he || 


may not withdraw underground 


j}waters for distribution or sale 
|for uses not connected with his 


beneficial use of his. land if it 
results in interference with an 


surface.water on his lands. 
Plaintiffs contend the defen- | 

dant has as its ultimate purpose | 

the transportation of water away 


which will deplete plaintiffs’ | 
water supply, and since defend- 


ant is not even the owner of the | 
|test pumping. 


land and could not in any event 
use the water for such purpose, 
the testing should be enjoined 
since the end result is unlawful. 


But the court is not here con- 


cerned with the rights of a pri- | 


vate land owner to divert water 
from the land and the authori- 
ties cited which preclude such 
diversion are inapplicable. A 
municipality 


ity and other municipalities ser- 


viced by it, and N.J.S.A. 40:37- | 


14 specifically permits testing 
for such purpose. While the end 


result, namely, the acquisition of | 


additional sources of water sup- 
ply, is lawful, the municipality is 
still subject to the rule of “rea- 
sonable use”. Thus the under- 
ground waters may not be with- 


drawn for the authorized purpose | 


with immunity when such with- 
drawal impairs the neighboring 
landowners’ reasonable uses of 
subsurface water. 
drawal may constitute an action- 
able wrong. The statute provides 
for payment by the municipality 


of the value of property taken for | 


water supply sources and for 
“damages for the taking of such 
property.” 

However, the court is not here 
concerned with damage claims or 
such right to equitable relief as 
may accrue to plaintiffs as a con- 
sequence of the test run. The 
issue solely is whether under the 
circumstances presented, 
propriate case for injunctive re- 
lief has been presented. 


Firstly, there is no showing of | 


irreparable injury as defendant 


has offered to supply a tempor- | 
its | 


ary substitute supply from 
water system. Secondly, the 
availability of injunction against 
a committed or threatened tort 
depends upon the appropriate- 
ness of this remedy as determin- 
ed by a comparative appraisal of 
the relevant factors, one of which 
is the relative hardship likely to 
result from granting or denying 
the injunction, and another the 
interests of the public. The sig- 
nificance of the public interest 
factor has been recognized in 
several cases, and our courts have 
frequently indicated their hesi- 
tancy to enjoin properly author- 
ized public projects on the ground 
that alternative forms of relief 
were more appropriate. 
Applying these principles and 
recognizing the urgent and im- 
portant public water supply pro- 
blem, the court will balance the 


needs of defendant against the! 


| nish, 


is empowered by | 
statutes such as RS. 40: 62-49, | 
84, 89, and 58.6-1 to acquire lands | 
and water rights as sources of | 
water supply for the municipal- | 


Such with- | 


an ap-| 


| defendant again notifies all own- 


ers and occupants in the area of 
the proposed test, offers to fur- 
and actually furnishes 
without charge adequate potable 
water to such owners and occu- 


|'pants whose private water sup- 


ply may be affected during such 


Judgment accordingly. 





| MUNICIPAL LAW — A vacancy 


in an elective office of a muni- 
cipality functioning under R:S. 
40:103-5 may be filled by a 
majority of a quorum of the 
members of the city council 
and need not be filled a major- 
ity of the whole council. 

—The common law rule that a 
majority of a quorum can per- 
form any act which the body 
was empowered to perform 
prevails in absence of legisla- 
tive modification. 


MUNICIPAL LAW — WORDS & 
PHRASES—The term “corpor- 
ate action” in R.S. 40:103-5 
(35) means action of legisla- 
tive character and does not ex- 
tend to appointive acts. 

|—The exercise of a power of 
appointment is an executive 
rather than a legislative act. 
Digested from an opinion by 

Matthews, J.C.C., rendered April 

11, 1961. Superior Court, Law Div. 

| Prezlak v. Padrone. For plain- 

tiffs—Julius Fielo. For defen- 

dants—Russel E. Greco. 
Plaintiffs challenge the action 

|taken by a bare majority of the 

;remaining members of the East 

|;Orange City Council in seating 

| defendant Padrone as a member 
| of the council. They contend the 
vacancy which he was appointed 


(Continued on page 9; col. 1) 
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STANDARDIZED INSTRUCTIONS TO JURIES 


The University of Wisconsin Extension Law Department has 
recently published “Wisconsin Jury Instructions, Civil —- Part 1” 
containing standardized instructions to juries in civil cases. This 
volume, published in looseleaf form to provide for ease in revision 
and supplementation, represents the efforts of a committee of the 
Wisconsin Board of Circuit Judges working with two Wisconsin 
law professors. 

“Law Books In Print” indicates that comparable volumes of 
civil and criminal instructions to juries are available for the States 
of Alabama, California, Florida, Illinois, Indiana, Kentucky, Ohio, 
Virginia and West Virginia. Projects involving the formulation 
and publication of standardized instructions to juries are presently 
underway in Iowa and Minnesota. The West Publishing Company 
has been responsible for the publication of instructions to juries 
in several of the above named states. 

The formulation and publication of uniform instructions to 
juries in New Jersey is a project worthy of consideration by our 
Supreme Court. Past experience indicates that court appointed | 
committees of members of the judiciary and of the bar can under- 
take a project of this dimension with effective results. The pre- 
paration of standardizd instructions to juries would not involve 
the legislative-judicial conflict that has stymied the adoption of 
the.evidence code. 

The general public, the bar and trial and appellate judges 





will 


benefit in a variety of ways by the publication of court approved | 


standardized instructions to juries. The availability of such a 


volume, prepared with proper emphasis on clarity of expression, | 


William Miller Named 
To Board Of Bar 
Examiners 


| 
| 
| 
| 
} 
| 
| 


appointed William Miller as a 
member of the State Board of 
| Bar Examiners, effective May 1, 
1961, for a four year term. 

As a result of this appointment 
the State Board of Bar Examin- 
| ers will be constituted as follows: 
| Edward S. Miller, Chairman; 

term expires April 30, 1962. 
Lawrence A. Carton, Jr.; term 

expires April 30, 1963. 

John J. Gibbons; term expires 

April 30, 1964. 
William Miller; 

April 30, 1965. 
The appointment increases the 
members to 


| eae 
| The Supreme Court last week 
| 
| 





term expires 
| 
| 


| Board from three 
| four. 

| Camden Bar To Present 
Portrait Of Justice 


| Donges 
| 


Presentation of a life-size oil 
|painting of retired Supreme 
| Court Justice Ralph W. E. Donges 
| will highlight the luncheon meet- 
| ing of the Camden County Bar 
| Association on April 25 in Ken- 
|ney’s Restaurant, Camden 
Retired Associate Supreme 
Court Justice Harry Heher will 
present the portrait to Superior 
Court Judge W. Orvyl Schalick. 
| Schalick, assignment judge for 
Camden, Burlington and Glou- 
cester counties, will accept the 
painting in behalf of the local 
judiciary. 

William F. Hyland, Bar Presi- 
dent, will conduct the meeting, 
which has been arranged by Da- 
vid H. Schantz, second vice presi- 
| dent and program chairman. 
| The portrait, which is expected 
ito be hung in one of the court 
;rooms in the Camden County 
| Court House, was commissioned 
by the association through its 
| special portrait committee, head- 
|ed by J. Norman Brierley. Costs 
of the project were underwritten 
through funds raised from the 
| membership. 





Justice Schettino To 
Address Legal 
| Secretaries 


will avoid the submission to juries of hasty revisions of partisan | 


prepared instructions which frequently fall far short of being 
models of clarity. Judicial time saved in the preparation of 
instructions will be available as trial time to assist in the reduction 
of calendar congestion. To the extent that reversals for erroneous 
instructions are reduced the time otherwise devoted to retrial will 
further benefit counsel and litigants whose trials are delayed for 
lack of availability of trial time. 

The Wisconsin Board of Circuit 


Judges, in 


those characterized as general instructions. It 
that the published instructions would be used as models, check lists 


or minimum standards which could be readily modified to suit the | 


particular issues involved in cases to be submitted to a jury. Their 


value is not minimized by the need for revision in the preparation | 


of specific and pertinent instructions or requests for instructions. 

It is our understanding that many of our trial judges have 
compiled for their own use volumes containing model or standard- 
ized instructions to juries. These tried and tested compilations 


would provide a convenient starting point for a committee ap- |! 


pointed to undertake this kind of a project. Indeed the availability 
of such material would seem to so advance the work of such a 
committee that we could envision that such a project would be 
completed in a relatively short period of time. 

The improvements in the administration of justice heretofore 
made in our state have provided the incentive and the model for 
similar improvements by other states. When noteworthy achieve- 
ments take place elsewhere, we can and should emulate those 


states who have been moved by our achievements to take appropri- | 
| 


ate action to improve various aspects of the administration of jus- 
tice in their.own jurisdictions. The formulation and publication of 
standardized instructions to juries for New Jersey appears to be a 
worthwhile project made easier of attainment by the published 
accomplishments of other states. 














“New Pamphlet On Juvenile Law Ready > 





A new printing of the New; Miss Rinck further announced 
Jersey State Bar Association ’s| that a special forum on juvenile 
pamphlet on the Law of Juvenile! delinquency will be held during 
Delinquency is now ready for | the annual meeting of the Asso- 
distribution. | ciation in Atlantic City at 4:00 

This popular pamphlet origin- ‘p.m., May 19th. The subject of 
ally printed in 1957 has been up- | the forum will be “New Ideas In 
dated to include changes in the} The Field Of Juvenile Delinquen- 
law through March of 1961, ac-| cy” and the principal speaker 
cording to Miss Jane Rinck, of | will be Dr. Lloyd W. McCorkle, 
Toms River, current Chairman! Director of the Division of Cor- 
of the Association’s Juvenile De-| rection and Parole, State of New 
linquency Committee. Jersey. 


approving the} 
published Wisconsin jury instructions, recognized that the approved | 
instructions would not always be usable verbatim except probably | 
was recognized | 


Supreme Court Justice C. Thom- 
|as Schettino will be the guest 
|Speaker at the Second Annual 
Convention of the New Jersey 
Association of Legal Secretaries 
at the Beacon Manor Hotel, on 
|Saturday evening, April 22. 
Miss Frances Codella, Mont- 
clair, convention chairman for 
the Essex County Legal Secre- 
taries Association, hostess chap- 
ter, presented final plans for the 
convention events Saturday at 
a luncheon meeting with com- 


|mittee heads at the Beacon 
| Manor. 

| Mrs. Mary Sempier, Verona, 
Banquet chairman, announced 
that V. Seeley Romaine, an 
|associate of the Montclair law 
firm of Boyd, Dodd, Keer & 


| Booth, will be Master of Cere- 
monies for the banquet dinner, 
climaxing three days of meetings 
}and social activities. Highlights 
of the evening affair will be the 
crowning N.J. Legal Secretary of 
| the Year, honoring the winner of 
the state bulletin name contest, 
|awarding chapter history book 
medals and installation of 1961- 
62 State Officers. 

| The annual event will com- 
mence Friday, April 21, with a 
clambake and susie 


Meteshun And Knowlton 
To Receive 1961 Rutgers 
Law Alumni Awards 





John W. McGeehan, Jr. and 
Professor Robert E. Knowlton 
have been named as the recipi- 
ents of the Rutgers Law Alumni 
Association Awards for 1961. The 
awards will be presented at the 
annual dinner of the association 
at the Essex House in Newark 
on May 2. 








ABA enti Tops 
100,000 Mark 


Complete AmBar Center 
_Annex 


Chins < — Tne iesiihiids Bar 
Association announced its mem- 
bership has topped the 100,000 


mark, an increase of 94.5 per 
cent since the American Bar 
Center was established here in 


1954 as the national headquar- 
ters for the ABA and affiliated 
legal organizations. On April 1, 
ABA membership reached 100,184. 

Achievement of the new mem- 
bership mark coincides with the 
completion of a new $850,000 ad- 
dition to the Bar Center, made 
necessary by the expansion of 
Association services and activi- 
ties. 

The membership growth of the 
ABA in the past 25 years 
been more than 225 per cent, a 
record perhaps unmatched by 
national professional organiza- 
tions. Plans are being developed 
for official recognition of the 
100,000 membership achievement 
at the Association’s 84th annua] 
meeting in St. Louis, Mo., next 
Aug. 7-11. 

The ABA moved into the Bar 
Center’s new four-story and 
ground floor annex this week. 
two weeks ahead of the schedul- 
ed completion date 

The original three-story and 
ground floor buildings of the Bar 
Center, adjoining the University 
of Chicago campus, now house 
seven major organizations of the 


has 


legal profession in addition to 
the ABA. 
Ten Association departments 


in- 


moving into the new structure 
clude Publications, Tabulating, 
Print Shop, Coordination Service, 
Information Service, Judicial Ad- 
ministration Section, Junior Bar 
Conference, Section Services. 
Section of Real Property, Probate 
and Trust Law, and the Traffic 
Court Program. 

The first affiliated organization 
to move into the new quarters 
will be the American Bar Associ- 
ation Endowment. which admin- 
isters the group life insurance 
programs available to ABA mem- 
bers. The National Conference 
of Bar Examiners is scheduled to 
move in later this year from its 
present headquarters in Denver. 

Construction on the annex, ap- 
proved by the ABA House of 
Delegates at the 1959 annual 
meeting, got under way at a 
groundbreaking ceremony last 
April 29. It was financed through 
grants of $400,000 each from the 
ABA and the ABA Endowment. 
and up to $100,000 pledged by the 
American Bar Association Jour- 
nal. 

Plans are being developed now 
for holding an open house in the 
new wing in June. 

In addition to the headquar- 
ters of the American Bar Asso- 
ciation and the Endowment, the 
Bar Center now houses the ad- 
ministrative offices of the Amer- 
ican Bar Foundation, National 
Association of Women Lawyers, 
National Conference of Commis- 
sioners on Uniform State Laws, 
the American Judicature Society. 
the National Legal Aid and De- 
fender Association, and the Am- 
erican Law Student Association. 


Ancient Papyri Are 
Legal Documents 


JERUSALEM (ACCN)—Leaders 
of the Judean Desert archaeo- 
logical expedition into the Negev, 
sponsored by Israeli authorities, 
have revealed that the first of 
a group of ancient papyrus doc- 
uments and fragments found re- 
cently a few miles west of the 
Dead Sea have proved on exami- 
nation to be legal transactions 
from the period of the Bar Koch- 
ba revolt. Bar Kochba, a Jewish 
nationalist leader, led the last 
organized resistance against Ro- 
man rule in Palestine. The papy- ; 
ri date from the third year of 
his insurrection, or 134 A.D. 
About 50 other documents in- 


|cluded in the find are still to | 


be checked. 


Court Administrator's 
Report For March 


The month of March was the 
busiest ever for the New Jersey 
Courts. More cases were added to 
the calendars of the various 
courts and more cases disposed 
of than during any previous 
month on record. 

In the Superior 
Courts 1876 new cases were added 
to their combined civil calendar 
during the month, 79 more than 
during the same month last year 
However, 2194 cases were dispos- 
ed of—the first time disposition 
in a single month Nave ever ex- 
ceeded 2,000—as compared with 
dispositions last March of 1564 
As a result the number of pend- 
ing cases was reduced by 315, the 
largest reduction in any month 
since January of 1958 when 1198 
cases were added to the calen- 
dars and 1643 disposed of. 

The results on the crimina! 
side were the same. There wer: 
1272 new indictments and ac 
sations filed during the mont} 
320 more than during March 
last year, but dispositions totaled 
1323 as compared with only 9 
in oye of last year. Accord- 
, 01 fewer cases were pend- 

the end of March tha 
were at the beginning. 
the Chancery Division 0: 
t Superior Court the numb 
of cases disposed of during th 
month likewise exceeded not on 
the number added to the calen- 
dars but also the number dispos 
ed of during March of last ye 

In the County District Courts 
while the number of new cases 
filed, 16,877, was 950 more than 
last March, 17.440 cases were dis- 
posed of, up 2,381 over last year 
with the result that during t! 
month the backlog of pendi: 
cases was reduced by 563. 

The excellent record made dur- 
ing March is directly attributabi: 
to the lengthening of the court 
day by one-half hour effective 
March 6 and to the commend- 
able efforts of the trial judge 
and lawyers. With the filling 
the new judicial positions t} 
will be created when the 1960 
census becomes effective on May 
6, the courts should be in good 
position to restore the calendars 
to a state of currency notwith- 
standing the continuing rise 
the volume of litigation. 

Edward B. McConnell 
Administrative Director 9% 
the Courts 


House Bill Would Limit 
Tax Claims In 
Bankruptcy Cases 


and County 






ing] 


WASHINGTON, D.C. ‘ACCN L 

The House Judiciary Commit- E 
tee is now considering a bil 
which would put a three-yea 


limit on the now unlimited pri- 
ority of all unsecured federa! 
state and local tax claims agains 
debtors who have filed in bank- 
ruptcy. This would result in any 
unsecured tax claims going back 
for more than three years be- 
fore the bankruptcy receiving n 
more preferential treatment than 
the claims of other general cre- 
ditors. 

A similar bill was passed by 
the House over Treasury Depart- 
ment objections in the last Con- 
gress, but was allowed to die in 
the Senate without coming to 2 
vote. 

Those who favor such legisla- 
tion include the National Asso- 
ciation of Credit Management. 
the National Association of Ref- 
erees in Bankruptcy, the Amer!- 
can Bar Association, and the 
Amierican Institute of Certified 
Public Accountants, among other 


groups. 
They claim that debtors fre- 
quently fall into bankruptcy 


with much or all of the bank- Jj 
rupt estate going to pay off old 
tax claims, leaving other credi- 
tors with little or nothing to 
show for the goods they have 
shipped or services rendered. Un- 
der present law, all tax claims 
have an unlimited priority over 
‘general creditors’ claims. 
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DIGESTS OF RECENT OPINIONS 





‘Continued from page 3) 


to fill must be filled by a majority 
yote of the entire council. 

The City of East Orange is a 
municipal corporation function- 
ing under the provisions of RS. 
40:103-5. It is divided into 5 
Wards, from each of which two 
councilmen are elected, compos- 
ing a city council of 10 members. 
One of the members from the 
ist Ward resigned, and Padrone, 
who is a resident of the Ward, 
was appointed by a vote of 5 for 
ting him and 4 against. Plain- 
s contend a vote of six was 
necessary and rely on RS. 40:- 
103-5 (12) and (35). 

Held: R.S. 40:103-5 (12) pro- 
vides that if a vacancy shall oc- 
cur in an elective office the city 
council shall have the power to 
fill same by appointment for the 
pired term, and in case a 
icy shall occur in an ap- 
ive Office it shall be filled 
in the same manner as the origi- 
nal appointment. 

R.S. 40:103-5 (35) provides that 
a majority of the whole num- 
ber of the members of the cit} 

uncil shall constitute a quor- 

“and no corporate action 
1 be taken, except by the 
affirmative votes of at least a 
majority of the whole number, as 
herein provided, of the members 
f the city council and no ordi- 
nce shall be passed on or 
noted, except at a regular 
meeting .. .” 

There is no question that un- 
der these statutes, a majority of 
the whole number of members, 
ere six since there are ten mem- 
bers provided for, is necessary to 









tu 






















contend that since section (12) 
is silent as to the manner of ap- 
pointment of an elected o 
a councilman, the provision 
Section (35) that a majority 
of the whole, here again 6, is 
necessary for corporate action, 
controls. Defendants on _ the 






35) relates to corporate acts of 
the municipality only and that 


since the filling of a vacancy is 
not a corporate act the common 
law rule that a majority of a 
quorum may act applies. The is- 
sue thus is as to the meaning of 
“corporate action” as used in 
Section (35) and more precisely 
whether appointment to fill a 
vacancy is “corporate action”. 

No case has been found con- 
truing the phrase “‘corporate ac- 


nm 


tion” and no other municipal 
charter statutes contain a like 
phrase. To follow plaintiffs’ ar- 


gument that the phrase means 
any act taken by the city council 
as a body would make the words 
meaningless for only through the 
governing body as a board can 
the municipality act. 

Under the common law, a ma- 
jority of a quorum can perform 
any act which the body was em- 
powered to perform. The com- 
mon law rule still obtains absent 
legislative modification. 

In construing other statutes it 
has been held that the word “ac- 
tion” used in a municipal charter 
relates to acts of a legislative 
character and does not extend 
to a mere appointment. And it 
has also been held that the act 
of filling a vacancy is not a legis- 
lative power exclusively within 
the domain of the governing body 
and under which it must perform 
all valid corporate acts. Further, 
the conception that the exercise 
of a power of appointment is an 
executive act rather than a legis- 
lative act has long been recog- 
nized. 

Accordingly, it is concluded 
that “corporate action” as used 
in Section (35) refers to action 
by the governing body which par- 
takes of legislative character and 
carries out the purposes for 
which the municipal corporation 
was created, and does not relate 
to acts calculated to keep the 
governing body intact. The com- 
mon law rule that a majority of 
a quorum is sufficient to act ap- 
plies and defendant was properly 
seated. This is fortified by a con- 
sideration of the remainder of 
the specific provisions of Sec. (35) 





ARTHUR 


71-73 CLINTON 


JAMES E. FLETCHER, Manager 


LAW PRINTERS 


New Jersey Division of 


PANDICK PRESS, INC. 


TELEPHONE MArket 3-4994 


Specialists 
APPENDICES AND 
BRIEFS ON APPEAL 


W. CROSS, INC. 


STREET, NEWARK 5, N. J. 











The voice of experience is the 
an unsolicited letter based on 


the years.” 


CORPUS JURIS SECUNDUM 


able. 


liberal pay-as-you-use terms? 





Corpus Juris Secundum 


WILL ROUND OUT YOUR LIBRARY 
BETTER THAN ANY OTHER SET 


“I am now nearing my 75th birthday. In my 
opinion, no greater law book has been published 
than CORPUS JURIS SECUNDUM. In more than 
4,000 law books in our library, this is the best. 
There may be some as good, but none better. 
has been my constant reference and guide through 


from all important State and Federal courts—from the 
earliest colonial times to date. 
encyclopedia of the law based on all of the decisions. 


The special “completion of the set” discount is still avail- 
This includes the 5-volume master index of all of 
the law under one alphabetical arrangement. 


May we give you complete information, including very 


SONEY & SAGE CO. 


744 Broad Street 
Newark 2, New Jersey 


best proof. We quote from 
a lifetime of experience... 


It 


covers every point of law— 


It is the only complete 





SOME THOUGHTS ON THE AD DAMNUM CLAUSE World Court Tackles 


By Melvin B. Cohen* 

On July 15, 1960, Chief Justice 
Weintraub ordered a group of 
amendments to the rules govern- 
ing the courts, to become effec- 
tive on September 7, 1960. In- 
cluded among the rules amended 
was R.R. 4:8-1, which appears 
under the heading, “Chapter III, 
Pleadings and Motions”, and the 





sub-head, “Rule 4:8. General 
Rules of Pleading”. 

The specific change consisted 
of the addition to the rule, as it 
then read, of the following: 

*** Where unliquidated 
money damages are claimed in 
any court, other than the 
county district court, the 
pleading shall demand damag- 


xr7it¢} 






lout specify- 
. Upon service 


es generally 
ing the amc 








of a written request by another 
party, the party filing the 
pleading shall within 5 days 
after service thereof furnish 
the requesting party with a 
written statement of the 
amount of damages claimed, 






which statement shall not be 
filed except on order of the 
court.”’ (Emphasis supplied for 
reasons which will be dis- 


cussed below). 

The last few words give strong 
indication of the philosophical 
considerations whic gave rise 
to the promulgation of the 
amendment. The clear intend- 
ment was to obviate the mis- 
chief of the proffer to the jury, 








at the trial of a cause, of the 
complaint (or other affirmative | 
pleading) containing a specific 


ad damnum clause , with its in- 
herent capacity to constitute an 
irrelevancy calculated only to 
confuse and prejudice. This is 
consistent with opinion of 
Mr. Justice Francis in Botta v. 
Brunner, 26 N.J. 82, 94, 104 (1958), 


the 





decrying any artificial device 
whereby counsel succeeds (or at- 
tempts to succeed) in suggesting 
arbitrary bases for the evalu- 


ation, by the jury, of damages. 
Specifically, Justice Francis 
stated, at page 104: 

“Moreover, it is declared to 
be improper to send the com- 
plaint to the jury as a matter 
of course, since it contains the 
damages demanded. But our 
holding is not intended to in- 
terfere with use of the plead- 
ings for other proper trial or 


evidentiary purposes. 
Informing jury of the 

ad damnum clause serves no 

useful or sound function.” 


(First emphasis supplied) 

It is to be noted, en passant, 
that Botta v. Brunner has been 
oft-cited since its publication and 


has excited comment 
which, for the most part, has 
been favorably disposed to the 
above-quoted concept Vide, 


PIADD, Vol 1, No. 1, (1958) and 
various other periodicals devoted 
to trial problems, as well as our 
own decisions, e.g., Carlucci v. 
Stetchman, 50 N.J. Super 100 
(1958); Johnson y. Stovekin, 52 
N.J. Super 465 (1958); Parpura v. 
Public Service Elec. & Gas Co., 





53 NJ. Super 481 (1959); and 
others. 

It is clear, then, that the 
amendment to the rule is de- 
signed to accomplish the result 
suggested in the opinion, i.e, to 


make possible the offer of the 
pleading to the jury for a proper 
trial purpose, the while preclud- 
ing the Knowledge by the jurors 
of the amount sued-for by the 
party seeking relief 


t is submitted that the method 
of accomplishment of this dicho- 
tomous purpose (with both 


branches of which the writer is 
in agreement) is open to serious 


*Member Newark law of Kristeller, 
Zucker, Lowensteir ( 
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| criticism> Specifically, unfortun- | 


ate side-effects have evolved 
which might well-have been fore- 
| seen and forestalled without im- 
'pairment of the desired end. 
These are considered herein, in 
seriatim, from the legalistic, 
economic, and practical points- 
of-view. 
Point I 

The amendment adversely af- 
fects a suitor’s ability to enforce 
his right to remove a cause to 
the United States Courts. 

Confronted by a suit against 


him which is the proper subject | 


of removal, based upon the 
patent diversity of the citizen- 
ship of the parties, he is unable 
to determine his rights in this 
regard upon mere examination 
of the summons and complaint. 
His disability lies in the fact 
that he cannot affirmatively es- 
tablish that the “matter in con- 
troversy exceeds the sum or 
value of $10,000. and arises under 
the Constitution”, as is required 
under U.S.C. 28: 1331, which im- 
plements the Constitution of the 
United States, Article III, Sec. R, 
in establishing the original juris- 


diction of the Federal Courts in | 


“Controversies ***; - between 
citizens of different states,” and 
is an essential to the removal of 
a cause as Set forth in U.S.C. 28: 
1441 (a), which enumerates the 
types of actions generally re- 
movable. 

| It may be argued that defense 
counsel need merely serve a re- 
quest upon his adversary for the 
damages claimed as provided in 
the amended rule. Here the dif- 
| ficulty lies in the fact that, in so 
doing, he may have eliminated 
his right to removal even before 
attempting to enforce it! This is 
so because, in a virtual welter of 
decisions, the Federal Courts 
have repeatedly held that the 
procedure for removal, set forth 
in U.S.C. 28: 1446, must be strict- 
ly complied with, and is to be 
strictly construed. These decis- 
ions establish that removal will 
not be granted when the peti- 
tioner has taken any steps in the 
State Court which might be con- 


strued as a waiver of the privil- 


eges. (O.G. Orr v. Firemans Fund 
Ins. Co., 36 F. 2d. 378, (S.D. N.Y. 
1929); Martin v. B. O. R.R. Co., 
151 U.S. 673 (U.S. Sup. Ct., 1894); 
Beasley v. Gen’l American Life 
Ins. Co., 12 F. Supp 504 (S.D.S.C. 
1935); Galveston etc. vs. Hall, 70 
F. 2d. 608 (5th Cir., 1934). As to 
whether or not serving a request 
for damages claimed is such a 
waiver is conjecturable and con- 
stitutes a risk which our hypo- 
thetical suitor ought not be 


Dispute Over Temple 


| THE HAGUE, The Netherlands 
| (ACCN)—The 15-man Interna- 
|tional Court of Justice sitting 
| here has begun to hear evidence 
'in a 50-year old dispute be- 
}tween Thailand and Cambodia. 
| At issue is the question of which 

of the two Southeast Asiatic 
|kingdoms has legal title to a 
|1,500-year old Buddhist temple 
'located in a mountainous border 
| region. 





forced to run. 

| It is worthy of note that his 
|dilemma is heightened and his 
|risk enhanced, if the plaintiff 
| does not respond to his request 
|for such a statement within the 
|5 day period which the rule pro- 
vides. Now he runs the risk of 
losing his right to removal by 
|; default, since his petition must 
| be filed within 20 days from serv- 
ice upon him of the summons. 
His alternative is equally disast- 
rous. It as assumed that he might 
bring a motion in our Courts to 
compel the plaintiff to furnish 
him with the statement of dam- 
ages claimed in order to evaluate 
and establish his privilege to 
|petition for removal (see Point 
II below), but there can be no 
clearer example of Love’s Labor 
| Lost, for, in so doing, he needs 
| must “invoke the aid of the state 
}court” and now his petition will 
isurely fall as having been 
| waived. Seagar v. Maney, 13 F. 
|Supp. 617 (D. Pa. 1936). 

It is apparent that our rule- 
|makers paid some attention to 
| the necessity of the complaint 
|being susceptible to admeasure- 
|/ment against jurisdictional limi- 
tations, because the ad damnum 
clause was expressly saved in 
actions “in the county district 
| court”, as is noted in the empha- 
sized clause in the amended rule 
las cited hereinabove. Obviously, 
were a district court complaint to 
fail to set forth the amount in 
controversy, the jurisdiction of 
the court, as defined by N.J.S. 
| 2A:6-34 (a) and (b) could not be 
| determined. 





‘(Continued on page 14, col. 1) 
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body’s ordinance changing his 
salary from a fixed salary to a 
fee basis was not a reduction in 
derogation of his tenure rights, 
modified judgment insofar as it 
upheld actions of governing body 
regarding the salary change and 
as it concerned ordinance auth- 
orizing municipal manager to 
appoint employees of board of 
heaith. Such ordinances were 
passed after Twp. had changed 
from commission to council-man- 


ager form of government. Re- 
jected defendants’ claims that 
R.S. 26:3-19 authorizing local 


board of health to employ and 
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compensate plumbing inspectors, | 
etc. did not apply to council- 
manager municipalities as RS. 
26:3-1 et seq. still control. It is 
now necessary for Twp. to adopt 
ordinance providing for member- 
ship of health board which will 
then have exclusive jurisdiction 
over employment and compensa- 
tion of health personnel. Such 
board could then put plaintiff on 
fee basis. While fee ordinance is 
set aside as to 1959, bar of limita- 
tions prevents redress for years 
1956 thru 1958. 


Vorhies et al v. Cannizzaro 
(A-26-60, decided April 5, 1961) 
Set aside County Dist. Ct. order 
granting new trial after jury ver- 
dict of no cause in personal in- 
jury action due to fall as plain- 
tiff was entering defendant’s 
beauty parlor. Plaintiff now ad- 
mits it was not error for defense 
counsel to comment upon her 
failure to call as witnesses em- 
ployers she claims could not use 
her services on account of her 
injuries. In holding that other 
comments in defense summation 
suggesting that plaintiff could 
| have 
other than that alleged by plain- 
tiff were improper because they 
imported to  jury’s 


liability, the trial judge miscon- 
| ceived the law. 





| pursuant to R.R. 1:27D, that final 
|judgment be entered for 
|dant in the County Ct. 

| Vance v. State 

(A-22-60, decided April 10, 
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fallen from various causes | 
delibera- | 
tion a mere possibility of non- | 


As damages de- | 
manded were $5,000 it is ordered, | 


defen- | 


1961) | 
Affirmed decision of Acting Di- | 


? z : | : 
| in denying, after hearing, restor- | compensation, 
| 


|ation of driver’s license which 
| had been revoked two years pre- | 


and salesman 
need not refund them if commis- 
sions do not materialize. Decision 


| viously, following municipal court | below is also sustainable on ex- 


|conviction for drunken driving, | 
R.S. 39:4-50, involving episode in 
which plaintiff’s car killed one 


another. 
driver had was for driving 
m.p.h. in 25 mile zone while his 
drunken driving trial was pend- 
ing. There was no abuse of dis- 
cretion in Acting Director’s re- 
fusal to exercise his power, under 
R.S. 39:5-32, to restore plaintiff's 
license. Two-year revocation per- 
iod fixed for drunken driving 
convictions by R.S. 39:4-50 does 


not bar Director from keeping 
license in suspension for longer 
period oi any “reasonable 


ground” under R.S. 39:5-30, 32. 
In re Application of Lamb, et als 
(A-404-60, decided April 13, 1961) 
Upheld validity of P.L. 1961, 
1 (Assembly Reapportionment). 
Upheld Governor’s power to call 


back General Assembly, from 
temporary adjournment during 
regular session, to convene for 





|consideration of emergency re- 
}apportionment bill which had 
| been duly passed in Senate. 
Elizabethtown Water Co. Consol. 
v. Bontempo et al 
(A-763-59, decided April 5, 1961) 
ffirmed Chan. Div. summary 
judgment favoring defendant in 
declaratory judgment action. 
Trial court was justified in refus- 
ing Geclaratory relief on ground 
there is a more effective remedy 
thru administrative 
which has been initiated by de- 
fendant Water Policy and Supply 
Council, as to whether under its 
| 1918 “grant” 
| capital 
struction 


voir or 


contribution toward con- 
of Spruce Run Reser- 
merely purchase water 
from it. Under test as to wheth- 
er declaratory judgment would 
best serve interests of justice in 
the particular case the same re- 
sult would occur. 
In re Bd. of Pub. Util. Com’rs 
Investigation of Bus Service 
(A-587-59, decided April 3, 1961) 
Affirmed Bd. of Pub. Util. 
Com’rs’ decision revoking muni- 
cipal consents for operation of 
two buses, which appellant had 
ceased to run two years ago, as 
their operation by appellant is 
no longer necessary for the pub- 
lic convenience. Impropriety of 
board’s earlier action in author- 
izing appellant’s “transferee” to 
furnish bus service between Sum- 
mit and Veteran’s Hospital, pend- 
ing his obtaining necessary mun- 
icipal approval, in 1958, when 
appellant notified it it would no 
longer furnish the service, could 
not redound to appellant’s bene- 
fit. And in the meantime the 
transferee has obtained those 
consents. 
Kugel v. Bd. of Review, Div. 
Empl. Sec. 
(A-651-59, decided April 4, 1961) 
Affirmed Div. of Employ. Sec. 
ruling that claimant must refund 
overpayments of $87.50 on Un- 
emp. Comp. benefits paid to her 
under R.S. 43:21-1 et seq. Claim- 
ant does not dispute the over- 
payment but claims the error was 
not hers and that she had relied 
on the original determination to 
her prejudice thereby becoming 


of 


hearing | 


plaintiff must make | 


pedestrian and seriously injured | 
Only other conviction | 
48 | 





| 


} 


ineligible to apply for compensa- | 


to which she was entitled 
from her employment 
York City. However. under NJ. | 
SA 43:21-16(d) public policy is 
that the Fund should not be de- 


tion 


pleted by invalid benefit pay- 
| ments. 
| Joseph Toker, Inc. v. Cohen 


(A-863-59, decided April 13, 1961) 
Affirmed Dist. Ct. judgment 
denying plaintiff $794, consisting | 
of allegedly overpaid commis- 
sions to defendant, its former 
| general manager, who was paid 
| monthly salary plus fixed month- 
jly “draw” or “advance” against 
| five per cent anticipated annual 
| net profits. Same rule is applied 
|}as where salesman receives ad- 
| vances on account of commis- 
|sions, where advances to em- 
ployees are presumed to consti- 
tute payments in lieu of salary 
and fix employee’s minimum 


in New; 


| 





press understanding with plain- 
tiff’s vice-president barring re- 
covery of drawings advanced. 
Nor do plaintiff’s claims of dis- 
loyalty in defendant’s forming 
rival corporation, discussing it at 
staff dinner for which plaintiff's 
money was used and selling com- 
pany truck to third party for 
purpose of later acquiring it for 
his new Corp. help plaintiff in 
this action. 
In re Xaviers, Inc. 
(A-39-60, decided April 3, 1961) 

Full digest on page 2. 

SUPERIOR COURT 
LAW DIVISION 

Sandler et al v. N. J. Realty Title 
Ins. Co. (Essex Cty., L-12943-58, 
decided March 30, 1961) 

Entered judgment for defend- 
ant Title Co. on count for dam- 
ages due to title defect on ground 
that insured testator’s convey- 
ance of property to Corp., of 
which he owned all the stock, as 
capital contribution, without no- 
tice to or approval of defendant, 
terminated liability under terms 
of policy and that the subsequent 
transfer back from the Corp. to 
testator did not revive that lia- 
bility. Notwithstanding basic 
equities in its favor, our courts 
have not yet adopted doctrine of 


suspension and revival. As to 
count alleging negligence in 
title search by defendant that 


is separate contract. Only testa- 
tor or his personal representa- 
tives can seek redress on that 
and leave is granted plaintiffs to 


;}amend complaint to sue thereon 


in their capacity as executors, 
rather than individually. 
Prezlak et al v. Padrone et al 
(Essex Cty., L-8257-60 P.W., de- 
cided April 13, 1961) 
Full digest on page 3. 


SUPERIOR COURT 
CHANCERY DIVISION 
Rickenbach vy. Noecker Shipbuild- 
ing Co. (Camden Cty., C-918-59 

decided March 29, 1961) 

Full digest on page 2. 
Sheldon v. Sheldon et als ‘Essex 
Cty., C-2395-59, decided Mar. 31 
1961) 

Full digest on page 3 
Crane et al v. Boro of Essex Fells 
‘Essex Cty., C-565-60. decided 
April 11, 1961) 

Full digest on page 3. 

Herzog et al v. Tidaback et al 
(Union Cty., C-1368-60, decided 
March 29, 1961) 

Full digest on page 1. 


Announcement 

Burton L. Biehler has becon 
a partner of the firm of Zueke Y 
& Brach. The partnership will 
continue in the general practic: 
of law under the name of Zucke 
Brach & Eichler, 60 Park Plac 
Newark 2 








ATTORNEY COOPERATION SOLICITED 


W. D. ETTINGER & CO. 


FIRE ADJUSTERS 
FOR THE ASSURED 
9 CLINTON ST., NEWARK 
Mitchell 2-4694-5 


Fire Adjusting 
SERVICE TO ATTORNEYS 
IRVING M. MINION 
ALAN H. MINION, Associate 
Associated Adjusters 
1444 North Broad St., Hillside 
WaAverly 3-9393-4 











—We Cooperate With Attorneys— 


SARASOHN & CO. 


FIRE ADJUSTERS FOR THE 
POLICYHOLDER 
24 COMMERCE STREET, 
Newark 2, N. J. 
MArket 2-4990 














RUTH H. KNARR 
KNARR, 


CERTIFIED 


54 Welland Ave., 
ESsex 5-5875 
Night Phone OR 6-7562 


Prompt, 


GERARD J. RICHARDS 
RICHARDS & KELLY 


SHORTHAND REPORTERS 
Irvington 11, N.J. 


Efficient and Canpeeatiee Service. 


PAUL A. KELLY 


Box 146 RD 4, Newton, N. J. 
DUpont 3-4591 


anyokere, Anytime 














and Notaries. 


HUbbard 9-1144 





DEPOSITIONS - NORTHERN NEW JERSEY 


Reported by experienced Certified Shorthand Reporters 
Hearing room also available. 


Parking nearby. 
NORTH JERSEY REPORTING SERVICE 
210 Main Street, Hackensack, N., J. 


Leonard W. Meyer 











TO PROTECT 
AND SERVE OUR 
CUSTOMERS INTEREST 


The 
Creed 
of 


fa 6Carteret 
Savings 


CARTERET SAVINGS 


AND t 


MORTGAGE 
LOANS 


Complete residential fi- 
nancing at the best rates 
available. We cover the 
entire state of New Jersey 
with FHA and V.A. mort- 
gages. Conventional mort- 
gages within 50 miles. 

IN 


wARG EST N. = Ww 





QAN ASSOCIATION 


SAVINGS 


Legal for trusts, estate, 
corporation and _partner- 
ship accounts. Savings in- 
sured up to $10,000 by the 
Federal Savings and Loan 
Insurance Corporation. 
Save-by-mail. We pay post- 
age both ways. 


3 RSE 


WITH OVER $200 MILLION IN ASSETS 


ART E R ET SAV N GS and Loan Association 


866 BROAD STREET, NEWARK Phone MArket 2-8010 
and 8 additional offices: Newark: 550 Bloomfield Ave. 


744 Broad St., 


359 Springfield Ave., 


487 Orange St.. 


Penn Railroad ‘Station, 712 Springfield Ave., E. Orange: 


606 Central Ave., 








Ss. ‘Orange: 159 South ‘Orange Ave. 
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Supreme Court Rules Committee Report 


(Continued from page 1) 





“(d) Upon receipt of an application by a person con- 
yicted of a crime to proceed as an indigent made pur- 
suant to paragraph (a) of this rule, the clerk of the 
court shall forthwith forward one copy to the prose- 
cutor of the county where the petitioner was convicted. 
The prosecutor shall within 15 days send to the clerk, 
a copy to be forwarded the petitioner, all information 
and copies of official records as may be pertinent to 
the application, for the consideration of the court.” 

Reason: The large increase in prisoner’s applica- 

for leave to appeal in forma pauperis calls for a 
syision of the applicable rules. It is an extremely rare 
plication that gives anything approaching a com- 
ete background. Many of them, through ignorance, 
dvertence or by intention, omit any reference to 
previous applications that have proved unsuccessful. 
This is rbaperined pie true in the case of applications for 

o appeal from a denial of correction of sentence, 
of a writ of habeas corpus. The result has been that 
> appellate court has had to call for further infor- 
ztion from the prisoner — usually unsatisfactory — 
has had to go to the county clerk or Superior Court 
rk’s files. In addition, it has had to ask prosecutors 
for such official records as will provide it with the 

ssary information. See also proposed amendments 

R.R. 1:12-9(d), R.R. 2:2-5, and proposed new Crimi- 

| Procedure Form 5B 

Classification: Group A. 











Length of Briefs 
Proposal: That the internal reference in this rule 
0 Rule 1:7-12(b) be changed to Rule 1:7-12(c). 
Reason: The existing reference is incorrect. 
Classification: Group A. 


R.R. 1:7-%. 





R.R. 1:10-1. Certification on Motion of the Court 
_ Peepenal: That paragraph (b) of this rule be 
am 1ended to read as follows: 
‘‘b) All appeals taken in [capital causes] causes 
where the indictment is for murder are hereby certi- 
ed directly to this court.” 
Reason: See proposed amendment to R.R. 1:2-1. 
Classification: Group A. 





R.R. 1:12-9. Assignment of Counsel for Indigent Per- 
sons Charged with Crime 

Proposal: That paragraph (c) 
amended to read as follows: 

c) Where an indigent person convicted of crime 
desires to take an appeal, or to institute proceedings to 
correct an illegal sentence or for a writ of habeas 
corpus, he shall file a verified petition substantially 
in the form set forth in Criminal Procedure Form 5C, 
printed in the Appendix of Forms. The trial court or 
the appellate court on his petition may assign an at- 
torney to represent him. Unless the court otherwise 
such assignment shall be made prior to the 
srmination by the court of a petition, if any, for 
lishing the defendant with a transcript at the ex- 
pense of the county.” 

Reason: See proposed amendment to R.R. 1:2-7 

Classification: Group A. 


of this rule be 


orders 
oraers, 









Procedure 
be added to 


R.R. 1:16-4. Form of Complaints: 

Proposal: That a new paragraph (i) 

; rule to read as follows: 

‘(i) The court shall consider the presentment and 
determine whether to issue an order to show cause why 
the respondent should not be disbarred or otherwise 
disciplined. If no order to show cause is to be issued, 
the clerk of the court shall so notify the committee and 
the respondent. If an order to show cause is issued the 
same shall be served upon the respondent together with 
a copy of the presentment and a copy of the transcript 
of the record before the committee. The order shall fix 
a date for hearing before the court, which hearing 
shall be on the record before the committee, and shall 
designate a member of the committee to prosecute the 
matter. Briefs, if any, shall be filed at least 10 days 
before the date for hearing.” 

Reason: This proposal spells out the procedure to 

followed after the filing of a presentment with the 


ourt 


Classification: Group A. 
RR, 1:19-1. Board of Bar Examiners 

Proposal: That paragraphs (a) and (b) of this rule 
o¢ amended to read as follows: 

a) The court shall appoint a Board of Bar Exam- 
iners consisting of [3] 4 members [, each of whom shall 
nave been a counsellor in good standing for at least 
10 years]. 

b) Each member shall serve for a term of [3] 4 
years, and shall not be eligible for immediate reap- 
Doint ment to succeed himself in office. Any vacancy 
occurring during a term shall be filled by an appoint- 
ment for the unexpired portion thereof.” 

Reason: Due to the increase in the number of those 
taking the bar examinations an additional member is 
heeded. The Supreme Court should consider the ap- 
Polntment of qualified attorneys who have been ad- 
mitted to the bar for less than 10 years. 

Classification: Group A. 














—— 


R.R. 1:20-6. Committees on Character and Fitness 

Proposal: That paragraph (a) of this rule be 
amended to read as follows: 

“(a) The court shall appoint [,] in each county a 
committee on character and fitness to consist of at 
ast 3 counsellors, resident [and] or practieing in said 
County. Where the committee consists of 6 or more 
members it may act in parts consisting of not less than 
* members each. The several committees on character 





and fitness shall supervise the training of candidates 
during clerkship and enforce compliance with Rule 
1:20-7 
certificates of commencement of clerkship, who are 
resident in their respective counties, from the time of 
the filing of the certificate down to the issuance of 
their certificate of plenary admission. It shall be the 
duty of the several committees on character and fitness 
to investigate the clerkship and the character and fit- 
ness of all candidates for admission as attorneys, resi- 
dent in their respective counties. Such an investigation 
shall be made prior to the taking of the bar examina- 
tion or at the time of commencement of clerkship, 
whichever is earlier, and again at the conclusion of 
the clerkship. No applican Bevel admission as an attor- 
ney shall be [issued a cert ate of limited admission 
pursuant to Rule 1:22-1) admitted to the bar examina- 
tions until the committee on character and fitness hav- 
ing such applicant under observation and supervision 
shall have filed in the office of the Secretary of the 
Board of Bar Examiners a certificate that the appli- 
cant is of good moral character and fit for the practice 
of law. No applicant shall be issued a certificate of 
plenary admission until such committee shall have 
similarly filed a certificate that he has satisfactorily 
served the clerkship required by these rules and that 
he is of good moral character and fit for the practice 
of law. The committee may require of the applicant 
further information and sources from which the com- 
mittee may obtain information as to the applicant’s 
clerkship and his character and fitness for the practice 
of law. If the committee [finds adversely to any appli- 
cant, it shall promptly notify the applicant of its action 
and report its findings to the Court promptly for ap- 
propriate action by it.] believes that an applicant is 
not of fit character or has not served a satisfactory 
clerkship, it shall promptly hold a hearing on notice 
to the applicant. The committee shall submit a report 
of its findings and conclusions to the applicant and to 
the court. If the applicant is aggrieved by the deter- 
mination of the committee, he may appeal to the court 
on notice to the committee. 

Reason: As a matter of practice the Supreme Court 
has not limited appointments to counsellors who both 
reside and practice in the same county. Proof of good 
character before admittance to the examination is re- 
quired by R.R. 1:20-1/a). Usually the certificate is 
filed before the examination is taken, but some persons 
have taken the examinations and passed them only to 
find out later that the character committee refused to 
certify to good character. Hence the proposed change. 
Since the limited license is probationary, R. R. 1:22-1, 
the final certificate should cover both completion of 
clerkship and good character. The change in the pro- 
cedure where the committee finds adversely to an ap- 
plicant will clarify the situation and establish the ap- 
Plicant’s right to a hearing and appeal. 

Classification: Group A 
R.R. 1:26-1. Attorneys; Limitations on Practice of 

Clerks and Employees of Courts and Judges 

Proposal: That this rule be amended to read as 
follows: 

“An attorney who is the clerk, deputy clerk or em- 
ployee of any court, or who is the secretary, law secre- 
tary, confidential aide or sergeant-at-arms of any 
judge, or who is [in the employment or service of] 
employed by or assigned to serve any judge acting in 
his official capacity, or who is appointed by any judge 
to serve in the judicial branch of government, shall not 
[practice in any court;] engage in the practice of law 
or, if employed full-time, shall not engage in other 
gainful pursuit; provided that the limitation imposed 
by this rule on such an attorney shall not be greater 
than the limitation on the practice of the judge of 
such court and further provided that an attorney who 
serves as clerk of or is employed in a municipal court 
shall only be precluded by this rule from practicing in 
the court of which he is the clerk or in which he is 
employed. Exceptions to this ana may be allowed only 
on application to the Supreme Court.” 

Reason: This proposal is designed further to pro- 
tect the integrity and reputation of the courts. 

Classification: Group A 











R.R. 1:31-1. Integrated Civil Trial Calendars 

Proposal: That paragraph (a) of this rule be 
amended to read as follows: 

“(a) In each county fof the counties where the 
Chief Justice has assigned judges of the Superior Court 
to sit in the county court, and judges of the county 
court to try cases pending in the Superior Court,] the 
trial calendars of all civil cases pending in the Law 
Divisions of the Superior Court and county court, ex- 
cept as hereinafter provided, shall be integrated into 
one list kept in chronological order in accordance with 
the time of the filing of the complaint. The integrated 
list shall be used for purposes of trial, pretrial confer- 
ences, and motions under the direction of the Assign- 
ment Judge, for the disposition of all such cases by the 
available judges assigned to the Superior Court and 
county court in the county without regard to whether 
the actions were instituted in the Superior Court or in 
the county court. The integrated list shall not include 
proceedings in lieu of prerogative writs [which shall be 
heard only by a judge of the Superior Court] or any 
[other] matters which can be heard only by [an Assign- 
ment Judge, or matters which can only be heard by a 
judge of the Superior Court, or matters which can only 
be heard by a judge of the county court] a judge of a 
particular court, which matters shall be assigned spec- 
ially by the Assignment Judge.” 

Reason: The integrated civil lists are used and ap- 
propriate cross-assignment of Superior and County 
Court judges have been made in every county. Pre- 
rogative writs can be heard by a judge of the county 
court on assignment to the Superior Court if referred 


by all of the applicants who have filed their 


to him by the Assignment Judge. The proposed amend- 
ments will help avoid confusion as to the authority of 
judges to hear particular matters. 

Classification: Group A. 





R.R. 2:3-3. Appeals from Interlocutory Judgments, 
Orders or determinations 

Proposal: That paragraph (a) 
amended to read as follows: 

“(a) This court shall have the power to permit in 
its discretion an appeal to be taken from any inter- 
locutory order or judgment or from an interlocutory 
decision or action of any state administrative agency 
(other than those governed by Rules 5:2-5 and 5:2-9) 
when, in the opinion of the court, the grounds of ap- 
peal are substantial. Application for leave to take such 
appeal shall be made by notice of motion together 
with supporting affidavit, and brief, if any, which shall 
be served and filed within 10 days from the order or 
judgment sought to be appealed [.]; except that the 
time shall run from the date of the service of the de- 
cision of the agency or of notice of the action taken, 
as the case may be.” 

Reason: Orders issued by administrative agencies 
often are sent to the parties sometime after the date 
on which the order is issued. Recognition of this fact 
is made in R.R. 1:3-1(b), the language of which has 
been incorporated in this proposal. Now a motion for 
leave to appeal must be served and filed within 10 days 
of the order and the time cannot be extended, R.R. 
1:27B(e). If notice of the order is not received for some 
time after it is entered, the time is either shortened to 
the point where compliance is difficult or the time 
has passed within which interlocutory review may be 
sought. 

Classification: Group A. 


of this rule be 





R.R. 2:2-5. Appeals, How Taken: Applicability of Cer- 
tain Supreme Court Rules 
Proposal: That the cross-reference to R.R. 1:2-7 be 
amended to require 5 instead of 4 copies of the petition. 
Reason: See proposed amendment to R.R. 1:2-7. 
Classification: Group A. 





R.R. 3:3-9. Finding and Return of Presentment 

Proposal: That paragraph (a) and (c) of this rule 
be amended to read as follows: 

“(a) A presentment may be made only upon the con- 
currence of 12 or more jurors. It may refer to public 
affairs or conditions, but it may censure a public offi- 
cial only where his association with the deprecated 
public affairs or conditions is intimately and inescap- 
ably a part of them. 

* * a 

(c) Promptly and before the grand jury is dis- 
charged, the Assignment Judge shall examine the pre- 
sentment. If it appears that a crime has been com- 
mitted for which an indictment may be had, he shall 
refer the presentment back to the grand jury with 
appropriate instructions. Where a public official is cen- 
sured the proof must be conclusive that the existence 
of the condemned matter is inextricably related to non- 
criminal failure to discharge his public duty. If it ap- 
pears that the presentment is false, or is based on 
partisan motives, or indulges in personalities without 
basis, or if other good cause appears, he shall strike 
the presentment either in full or in part. As an aid in 
examining the presentment the Assignment Judge may 
call for and examine the minutes and records of the 
grand jury, with or without the aid of the foreman or 
the prosecutor, to determine that a substantial founda- 
tion exists for the public report. Where the presentment 
reprobates a public official and the Assignment Judge 
determines not to strike, upon such aggrieved peti- 
tioner’s motion there shall be a hearing. Such petitioner 
may examine the grand jury minutes fully, under such 
reasonable supervision as the court deems advisable, 
and he shall be permitted to introduce additional evi- 
dence to expose any deficiency. 

Reason: This proposal would conform the rule to 
the opinion of the Supreme Court in In the Matter of 
the Presentment Made to the Superior Court of New 
Jersey, Camden County, —— N. J. —— (1961). 

Classification: Group A. 








R.R. 3:7-10. Sentence and Judgment; Withdrawal of 
Plea; Presentence Investigation; Probation 

Proposal: That paragraphs (c), (d), (e), (f) and 
(g) of this rule be redesignated subparagraphs (d), 
(e), (f), (g) and (h) respectively, and that a new sub- 
paragraph (c) be adopted to read as follows: 

“(e) Diagnostic Center Report. In every case in 
which the offender is convicted of one or more ef the 
offenses enumerated in the ‘Sex Offender Act’, N.J.S. 
2A:164-3 et seq., the court shall, before imposing sen- 
tence or making disposition of the offender under the 
provisions of said act, furnish to the defendent or his 
counsel a copy of the report of the diagnostic center 
and shall afford to the offender an opportunity to be 
heard thereon.” 

Reason: In State v. Wingler, 25 N. J. 161 (1957), the 
Supreme Court said at p. 179: 

“Our Sex Offender Act does not expressly call for a 
hearing prior to sentencing, and we shall assume for 
present purposes that it is not compelled by the due 
process clause. Nevertheless, we are convinced that 
the interests of justice will be advanced if, in every 
case which arises hereafter, the trial Court, before im- 
posing sentence under the Sex Offender Act, submits 
the Diagnostic Center’s report to the defendant and 
affords opportunity to be heard thereon.” 

This proposed amendment is intended to implement 
the Court’s opinion as above quoted. 

Classification: Group A. 





(Continued on page 8, col. 1) 
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Supreme Court Rules Committee Report 


(Continued from page 7) 





R.R. 3:7-13. Correction or Reduction of Sentence 

Proposal: That this rule be amended to read as 
follows: 

“(a) The court may correct an illegal sentence at 
any time. The court may reduce or change a sentence 
within 60 days from the date of judgment of convic- 
tion, but not thereafter. 

(b) All changes of sentence shall be made in open 
court and only after notice has been given to the 
defendant and the county prosecutor. A new judgment 
of conviction setting forth the revised sentence and 
specifying the change made together with the reasons 
therefor shall be entered and a copy thereof sent to 
the Administrative Director of the Courts.” 

Reason: This proposed amendment would avoid 
any possible criticism of a judge that might otherwise 
result if a sentence were changed without full pub- 
licity being given to it. 

Classification: Group A. 

R.R. 3:7-15. Proceedings to Correct Hlegal Criminal 
Sentence; Certain Habeas Corpus Proceedings 

Proposal: That paragraph (a) of this rule be 
amended to read as follows: 

“(a) Where a prisoner is in custody under sentence 
of a criminal court and claims that the sentence im- 
posed was illegal, he shall file his application for cor- 
rection of the sentence with the clerk of the county 
court in the county where the sentence was imposed. 
The clerk shall forthwith docket the application and 
forward it to the Assignment Judge who may assign it 
to any Superior Court or county court judge sitting in 
the county, whenever practicable such assignment to 
be made to the judge who imposed sentence. Notice of 
such application shall be given to the county prosecu- 
tor who shall be given an opportunity to be heard. 
An appeal from the determination of such application 
may be taken in the same manner as from other final 
judgments.” 

Reason: Frequently the prosecutor will be in a posi- 
tion to supply relevant information not included in the 
prisoner’s application. 

Classification: Group A. 

R.R. 3:10-4. Preparation of Transcript 

Proposal: That this rule be amended to read as 
follows: 

“Upon the filing of the notice of appeal, the clerk 
of the inferior court shall forthwith deliver to the 
clerk of the appellate court the complaint and judg- 
ment of conviction or a copy thereof, the exhibits, and 
a transcript of the entire docket in the cause, and shall 
deliver copies of the complaint, judgment of conviction 
and transcript of the entire docket in the cause to the 
prosecuting attorney.” 

Reason: The purpose of this proposed amendment 
is to simplify the work of the prosecuting attorney in 
preparation for hearing on appeal, whether such hear- 
ing shall consist of a trial de novo on the record or a 
plenary trial de novo. At present, it is necessary for the 
prosecuting attorney to go to the county clerk’s office 
to avail himself of the record on appeal. This imposes 
an unnecessary additional burden on the prosecuting 
attorney, particularly in cases where the prosecuting 








attorney is the Attorney General or the Municipal At- - 


y, who must frequently travel considerable dis- 
tances to the office of the County Clerk in order to 
examine the record. The added burden on the clerk of 
the inferior court would appear to be negligible, while 
the resultant benefit to the prosecuting attorney in 
facilitating and expediting preparation of the case on 
appeal would seem to be considerable. See also pro- 
posed amendment to R.R. 3:10-10. 

Classification: Group A. 


torney, 


R.R. 3:10-10. Hearing on Appeal 

Proposal: That paragraph (a) 
amended to read as follows: 

“(a) If in the court from which the appeal is taken 
a stenographic or sound recording was made pursuant 
to Rule 8:7-5 [an] the original [and a copy of the] 
transcript of the trial duly certified as correct shall be 
filed by the appellant with the clerk of the appellate 
court, and a copy thereof, likewise certified as correct 
shall be served upon the prosecuting attorney, within 
10 days after the filing of the notice of appeal. (The 
balance of the paragraph to remain unchanged).” 

Reason: See proposed amendment to R.R. 3:10-4. 


Classification: Group A. 


of this rule be 


R.R. 4:4-5. Summons: Service on Absent Defendants 

Proposal: That paragraph (a) of this rule be 
amended to read as follows: 

“(a) In a state of the United States or the District 
of Columbia in the same manner as if service were 
made within the State, except that service shall be 
made by a sheriff. constable, bailiff or other officer 
having like authority in the jurisdiction wherein the 
service is made or by a person duly qualified to prac- 
tice law in this State or the jurisdiction wherein service 
is made or by a person specially appointed by the court 
for that purpose; outside of the states of the United 
States and the District of Columbia, in the same man- 
ner as if service were made within the State, except 
that service shall be made by a person specially ap- 
pointed by the court for that purpose;” 

Reason: Paragraph (a) of this rule applies only to 
service in a state of the United States or the District 
of Columbia but not out of the country. The proposal 
will prescribe the general method for service in foreign 
countries and in territories of the United States. See 
also proposed amendment to R.R. 4:96-2. 


Classification: Group A. 








R.R. 4:4-5. Summons: Service on Absent Defendants 

Proposal: That a new paragraph (b) be added to 
this rule to read as follows (with present paragraphs 
(b) and (c) redesignated paragraphs (c) and (d), 
respectively) : 

“(b) Or by mailing a copy of the summons and com- 
plaint registered mail return receipt requested: (1) To 
an individual other than an infant or incompetent 
person, addressed to his dwelling house or usual place 
of abode; (2) To an infant, addressed to the person or 
persons upon whom service is authorized by Rule 4:4- 
4(b); (3) To an incompetent person, addressed to the 
person or persons upon whom service is authorized by 
Rule 4:4-4(c); (4) To a corporation, partnership, or 
unincorporated association which is subject to suit 
under a recognized name, addressed to the registered 
agent for service, or to its principal place of business 
or to its registered office. When service is attempted to 
be made by registered mail but the same is not effect- 
ed, either by reason of the addressee refusing to accept 
delivery or if for any other reason delivery cannot be 
made, then service may be made as is otherwise in this 
rule provided.” 

Reason: To authorize service upon non-residents by 
registered mail, return receipt requested. In personam 
actions service may be made in certain instances by 
registered mail, R.R. 4:4-4(d), (e) and (f). If jurisdic- 
tion may be acquired in personam actions by such a 
type of service it should similarly be acquired in rem 
actions. In probate actions service is usually made upon 
defendants by mail. 

In most cases non-resident defendants are joined 
in rem actions because they hold judgments, attach- 
ments, mortgages or other liens against property here. 
It would seem that having entered the state for that 
purpose they should subject themselves to the juris- 
diction of our courts. Cf. Englander v. Jacoby, 132 N. J. 
Eq. 336 (Ch. 1942); Korff v. G. and G. Corp., 21 N. J. 558 
(1956). In some states service as suggested now is per- 
mitted. e.g., Michigan, 4 Compiled Laws, § 613. 47- 
613.49. Due process of law will not be violated by serv- 
ing non-residents by mail. Cf. Mullane v. Hanover Bank 
& Trust Co., 339 U. S. 306, 318, 70 S. Ct. 652, 94 L. ed. 865 
(1949). Such defendants served in this way will have 
adequate notice of the pendency of the action and an 
opportunity to defend. 

Classification: Group A. 


R.R. 4:12-1. When Presented 

Proposal: That paragraph 
amended to read as follows: 

“(a) Time: Presentation. A defendant shall serve 
his answer within 20 days after the service of the 
summons and complaint upon him under Rule 4:4-4, 
or within 35 days after the service thereof if service 
is made by registered mail under paragraphs (d), (e) 
or (f) of Rule 4:4-4, or within 35 days if service is made 
under paragraph (g) of Rule 4:4-4, or within 35 days 
after service thereof under Rule 4:4-5(a), or within 
35 days after service is made by registered mail under 
Rule 4:4-5(b), or within 35 days after publication un- 
der Rule 4:4-5[(b)] (ec) or within such time as the court 
may order under Rule 4:4-5 [(c)] (d). A party served 
with a pleading stating a counterclaim or cross-claim 
against him shall serve an answer thereto within 20 
days after the service upon him. A reply to an answer, 
where permitted, shall be served within 20 days after 
service of the answer.” 

Reason: See proposed amendment to R.R. 4:4-5. If 
service by registered mail is provided for, the defendant 
should be given 35 days to answer, as presently exists 
under Rule 4:4-4(d), ‘e) and (f) and 4:4-5(a). Other 
changes suggested merely reflect changes in para- 
graph designations in proposed amendment of R.R. 
4:4-5. 

Classification: Group A. 


(a) of this rule be 


R.R. 4:16-6. Effect of Taking or Using Depositions 

Proposal: That this rule be amended to read as 
follows: 

“A party shall not be deemed to make a person his 
own witness for any purpose by taking his deposition. 
[; nor shall he be deemed to waive any of the privileges 
granted by N. J. S. 2A:81-2.] The introduction in evi- 
dence of the deposition or any part thereof for any 
purpose other than that of contradicting or impeach- 
ing the deponent makes the deponent the witness of 
the party introducing the deposition, but this shall not 
apply to the use by an adverse party of a deposition 
as described in paragraph (b) of Rule 4:16-4. At the 
trial or hearing any party may rebut any relevant evi- 
dence contained in a deposition, whether introduced 
by him or by any other party.” 

Reason: This amendment is necessitated by the 
amendment of N. J. S. 2A:81-2 by the Evidence Act of 
1960 (Chapter 52, Laws of 1960). 

Classification: Group A. 


R.R. 4:23-2. When to Serve Interrogatories 

Proposal: That this rule be amended to read as 
follows: 

“After commencement of the action, interrogatories 
may be served without leave of court, except that if 
service is made by the plaintiff upon any defendant 
within [10] 20 days after service upon him of the 
summons and complaint, leave of court granted with 
or without notice must be obtained. Interrogatories 
shall not be used for the purposes of delay.” 

Reason: This will make the time for service of in- 
terrogatories consistent with other rules, i.e., R.R. 4:12- 
1(a) fixing the time for answer, and R.R. 4:16-1 fixing 
the time for depositions. 

Classification: Group A. 


R.R. 4:29-5. Pretrial Conferences in Open Court 

Proposal: That this rule be amended to provide that 
the judge may, in his discretion, hold pretrial confer- 
ences in chambers. 





Reason: The atmosphere of the judge’s chambers js 
more conducive to the ultimate objective of a pretria] 
conference, exploring the matter of settlement. It js 
understood that a relaxation of this rule so as to allow 
pretrial conference in chambers has already been per- 
mitted. 

Classification: Group A. 





R.R. 4:37-4. Procedure 
Proposal: That this rule be amended to read as 
follows: 


to intervene upon all parties [affected thereby]. The 
motion shall state the grounds therefor and shall be 
accompanied by a pleading setting forth the claim or 
defense for which intervention is sought.” 

Reason: All parties should have notice of such ; 
motion and the person desiring to intervene should not 
be permitted to speculate as to what parties may bs 
affected by his intervention. 

Classification: Group A. 

R.R. 4:92-7. Jury 

Proposal: That this rule be amended to read as 
follows: 

“(a) If a jury be demanded, the appeal shall be trie 
by a jury drawn from the general panel, unless the 
court orders a struck jury. Where a struck jury is or 
dered, the order shall fix a place for the striking of the 
jury and a day therefor not less than 10 days befors 
the trial. In the case of an adjournment when a struck 
jury has been selected, the court in its discretion may 
either direct the same jurors to attend or order another 
jury to be struck. 

(b) [Whether the appeal be tried by a jury from 
the general panel or by a struck jury,] The jury shall 
view the land and property to be taken, unless the 
court otherwise orders. 

(c) The jury shall be charged to bring in a special 
verdict making separate awards (1) for the value of 
the land taken and (2) for the damage done to the 
remaining land not taken.” 

Reason: Under federal income tax law, capital gains 
tax is payable only upon the gain, if any, attributable 
to the land actually taken. The suggestion will facili- 
tate the determination of such taxes by both the tax- 
payer and the Internal Revenue Service by separating 
the amount not includible in the taxable gain. 

Classification: Group A. 


> 





R.R. 4:96-2. Personal Service of Summons and Com- 
plaint Within or Without the State: Proof of 
Service; Answer 

Proposal: That paragraph (a) of 
amended to read as follows: 

“(a) Within the State of New Jersey the summons 
and complaint shall be served by the sheriff, or other 
officer authorized by law, of the county where the 
defendant resides or is found for purposes of service 
by delivering a copy thereof to the defendant person- 
ally. [Within another state or the District of Columbia! 


this rule 


as provided in paragraph (a) of Rule 4:4-5.” 

Reason: This amendment is necessitated by the 
proposed amendment to R.R. 4:4-5. 

Classification: Group A. 





R.R. 6:6-9. Correction: Reduction or Recall of Sen- 
tence 
Proposal: That this rule be amended to read as 
follows: 


“(a) The court may correct an illegal sentence at 
any time. The court may recall and change or reduce 4 
sentence within sixty days of date of such sentence, 
but not thereafter. In causes where a person has been 
sentenced by a judge of the juvenile and domestic re- 
lations court for failure to meet an order for support 
the court may consider the sentence at any time upon 
proper support terms being met or provided for. 

(b) All changes of sentence shall be made in open 
court and only after notice has been given to the de- 
fendant and the county prosecutor if he appeared in 
the case. A new judgment of conviction setting forth 
the revised sentence and specifying the changes made 
together with the reasons therefor shall be entered 
and a copy thereof sent to the Administrative Director 
of the courts.” 

Reason: See proposed amendment to R.R. 3:7-13 

Classification: Group A. 





R.R. 7:13-4. Process, When Returnable; Warrant in 
Lieu of Summons } 
Proposal: That the reference in this rule to Loca! 
Criminal Court Form 12 be deleted. 
Reason: The form was deleted from the rules effec- 
tive Septemebr 7, 1960. 
Classification: Group A. 





R.R. 8:7-11. Correction or Reduction of Sentence 

Proposal: That this rule be amended to read as 
follows: 

“(a) The court may correct an illegal sentence 3t 
any time. The court may reduce or change a sentence 
within 60 days from the date of judgment of convic- 
tion. but not thereafter. 

(b) All changes of sentence shall be made in open 
court and only after notice has been given to the de- 
fendant and the Attorney General or county prosecu- 
tor or municipal attorney if they appeared in the case. 
A new judgment of conviction setting forth the revised 
sentence and specifying the change made together with 
the reasons therefor shall be entered and a copy there- 
of sent to the Administrative Director of the Courts. 

Reason: See proposed amendment to R.R. 3:7-13. 

Classification: Group A. 
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Civil Procedure Form 1. 
Proposal: That this rule be amended to read as 
follows: 
(Caption) 
THE STATE OF NEW JERSEY 
to 


(insert defendant’s name) 


You are hereby summoned in a Civil Action in the 
Superior Court of New Jersey, instituted by 
(insert) 
plaintiff, and required to serve 
plaintiff’s name) 


(insert name and address of plaintiff’s attorney) 
attorney for the plaintiff, an answer to the complaint, 
a copy of which is herewith served upon you, within 
(20) days (if service is to be made within 
the state, insert 20 days; if service is to be made with- 
out the state, insert 35 days; if service is to be made 
on the United States of America, insert 60 days) after 
the service of the summons upon you, exclusive of the 
day of service. If you fail to do so, judgment by default 
may be rendered against you for the relief demanded 
in the complaint. You shall file your answer and proof 
f service in duplicate with the Clerk of the Superior 
, State House Annex, Trenton, New Jersey, in ac- 
‘ordance with the rules of civil practice and procedure. 
Dated: 






Clerk of the Superior Court 

Reason: Under the proposed amendment to R.R. 
4:12-1, whenever the defendant is served outside the 
state he has 35 days to answer. The purpose of the 
proposed change to the form is to indicate to the at- 
torney that whenever service is to be made outside the 
state 35 days is to be inserted and if service is made 
on the United States of America 60 days is required 
pursuant to the Federal law, 28 U. S. C. sec. 2410 (b). 
The form has been slightly altered, but not in sub- 
stance, to correspond with Civil Procedure Form 42. 

Classification: Group A. 





Criminal Procedure Form 5B. Application for Leave to 
Appeal as an Indigent 
Proposal: That a new form be adopted to read as 
follows: 
FORM 5B 
APPLICATION FOR LEAVE TO APPEAL 
AS AN INDIGENT 
(Caption) 
residing at 
shows that: 
I am named a defendant in the above entitled 
criminal cause of action alleging that I did commit 


The applicant, 


the crime of 
t the of 
in the 
County of and State of New 
Jersey, on the day of , 19 : 
2. Iam unable to obtain funds from anyone, includ- 
ing my family and associates, and represent that the 


answers to the following questions are true to the best 
of my information and belief: 

Do you have any money? 
(1) On the person 
(2) In custody of the Warden, 
(3) In the bank 
(4) At home 
(5) Elsewhere 
Do you own an automobile? 
(1) Year and make 
(2) Cost 
(3) I owe $ to 
(4) It is now at 

>. Do you own any real estate? (State Location) 

d. Do you own any other property or do you have 
any other assets? (If answer is “yes” furnish 
description thereof and specify its present loca- 
tion): 
Does anyone owe you money? If “yes” give the 
person’s name and address and the amount he 
owes you: 

f. If married, what is name, age and address of 
your (wife) (husband) ? 


If so, how much? 


(1) When did you last live with your (wife) 
(husband) ? 

(2) Does your (wife) (husband) work? 

(3) What is name and address of (her) (his) 


employer? 
Do you have any children? (Give names, ages 
and addresses.) 
h. What is your home address? 
Where did you work last? 
What is your Social Security Number? 
What salary or wages were you receiving? 
What was the total amount of your income dur- 
ing the past 12 months? 
1. Is there a job waiting for you (Specify) 
. My present status is: 
I am in jail and unable to obtain bail. 
I am released from jail on bail in the amount of 


JQ 


wo 


oM wy 


The cost of such bail was defrayed and paid by 
, in the sum of 

$ : 

(Strike out a or b, whichever does not apply.) 

4. I have not previously been represented by an at- 
‘orney in any case in court except (give name of at- 
‘orney, name of case in which you were represented 
and state whether or not your attorney was paid in 
this case and by whom). 


5. (Here set forth the judgment or order sought to 
be appealed from or as to which certification is sought, 
the court wherein the judgment or order was entere@;- 
the date of its entry, and the respect in which the judg- 
ment or order is claimed to be erroneous. The latter 
must be detailed fully and explicitly, and all grounds 
presently available must be set out. Attach a copy of 
any opinion or opinions of the court or courts below.) 

6. (Here set out all previous appeals and applica- 
tions in any way concerning the offense for which you 
have been convicted. Attach copies of all papers you 
filed in these matters, including any opinions, judg- 
ments and orders.) 

WHEREFORE, petitioner prays: 

That this Honorable Court waive the payment of 
filing fees and the deposit for costs, and permit peti- 
tioner to file briefs and appendices thereto in the form 
permitted by Rule 1:2-7(a). 


Signature of Petitioner 
STATE OF NEW JERSEY 3 


SS. 
COUNTY OF : 

, being duly sworn 
according to law, upon (his) (her) oath, deposes and 
says: 

1. I am the petitioner in the above entitled action. 
2. I have read the foregoing petition and know the 


contents thereof and the same are true to my own 
knowledge, except as to matters therein stated to be 
alleged as to persons other than myself, and, as to 
those matters I believe it to be true. 

3. This affidavit is made to inform the Court as to 
my status of indigency and to induce the Court to 
grant me leave to prosecute my appeal as an indigent 
person. 

4. In making this affidavit I am aware that false 
swearing is a misdemeanor and that the punishment 
for false swearing is a fine of not more than $1000 or 
imprisonment for not more than three years or both. 


Signature of Petitioner 

Subscribed and sworn to 

before me this day 

of , 19 ; 

Reason: See proposed amendment to R.R. 1:2-7. 
Classification: Group A. 

Criminal Procedure Form 5C. Application for the As- 
signment of Counsel on Appeal Pursuant to 
Supreme Court Rule 1:12-9(c) 

Proposal: That a new form be adopted to read as 
follows: 





FORM 5C 
APPLICATION FOR THE ASSIGNMENT OF COUN- 
SEL ON APPEAL PURSUANT TO SUPREME COURT 
RULE 1:12-9(c) 
(Caption) 

1. Iam the defendant in the above entitled crimi- 

nal cause of action. 

a. I have heretofore been given leave to appeal as 
an indigent on the basis of a verified petition 
fully setting out the facts establishing my in- 
digency. 

or 

b. I am applying for leave to appeal as an indigent, 

based upon a verified petition fully setting out 


(Strike out a or b, whichever does not apply.) 

2. I am unable to obtain counsel to defend me in 
this matter. 

WHEREFORE, petitioner prays: 

That this Honorable Court assign counsel to repre- 
sent (him) (her) on appeal, without fee or cost. 

Signature of Petitioner 
STATE OF NEW JERSEY 
SS.: 
COUNTY OF : 
, being duly sworn 
according to law, upon (his) (her) oath, deposes and 
says: 

1. I am the petitioner in the above entitled action. 

2. I have read the foregoing petition and the same 
is true to my own knowledge. 

3. This affidavit is made to inform the Court as to 
my status of indigency and to induce the Court to as- 
sign counsel to represent me on appeal as an indigent 
defendant. 

4. In making this affidavit I am aware that false 
swearing is a misdemeanor and that the punishment 
for false swearing is a fine of not more than $1000 or 
imprisonment for not more than three years or both. 


Signature of Petitioner 
Subscribed and sworn to 
before me this day 
of , 19 ; 
Reason: See proposed amendments to R.R. 1:2-7 and 
R.R. 1:12-9. 
Classification: Group A. 


GROUP B 
IN THIS GROUP ARE INCLUDED THOSE 
PROPOSED CHANGES WHICH THE COMMIT- 
TEE CONSIDERS EITHER TO BE OF GEN- 
ERAL INTEREST, TO INVOLVE IMPORTANT 
QUESTIONS OF POLICY, OR TO BE OF DE- 
BATABLE MERIT. 
R.R. 1:3-3. Tolling Time for Appeal 
Proposal: That paragraph (c) 
amended to read as follows: 


“(¢) The running of the time for an appeal from a 
final judgment in criminal causes shall be tolled by 


of this rule be 


proceedings in lieu of prerogative writs under Rule 2:12, 
or by a motion for a new trial or in arrest of judgment 
made within 10 days after the determination of guilt, 
but the remaining time shall again begin to run from 
the date of the entry of an order denying such a mo- 
tion.” 

Reason: This amendment would permit a person 
seeking to appeal from a judgment of the municipal 
court to apply to the Appellate Division for purposes of 
obtaining a review by a proceeding in lieu of preroga- 
tive writ under Rule 2:12 without forfeiting his right, 
in the event of a denial of leave to so appeal, to ap- 
peal to the County Court. See also proposed amendment 
to R.R. 3:10-1. 

Classification: Group B. 





R.R. 1:12-9. Assignment of Counsel for Indigent Per- 
sons Charged with Crime 

Proposal: That this rule be amended to read as 
follows: 

“(a) Where a person charged with crime appears in 
any court [,] without counsel, the court shall advise 
him of his right to counsel and of the privilege of hav- 
ing counsel assigned, if indigent, and assign counsel to 
represent him unless he elects to proceed without coun- 
sel or is [able] about to obtain counsel. 

(b) A claim of indigency by a person seeking the 
assignment of counsel shall be verified by a sworn 
statement, substantially in the form set forth in Crim- 
inal Procedure Form 5A, printed in the Appendix of 
Forms. The probation department of the county shall 
make an investigation of the averments of the sworn 
statement and promptly report thereon to the court 
which shall then decide whether to grant or deny the 
claim of indigency. 

(c) Whenever practicable counsel shall be assigned 
before arraignment. Counsel assigned to represent a 
defendant in any criminal proceeding shall file his 
appearance in accordance with Rule 3:5-4(b). [(b)] 
The duties of counsel assigned pursuant to [paragraph 
(a) of] this rule by a trial court shall continue through 
and end after sentencing and the order assigning him 
shall so provide. 

(d) [(c)] Where an indigent person convicted of 
crime desires [to take an appeal, or] to institute pro- 
ceedings to correct an illegal sentence or to move for 
a new trial or to apply for a writ of habeas corpus, the 
trial court [or the appel'ate court] on his petition may 
assign an attorney to represent him. Where an indi- 
gent person convicted of crime desires to take an ap- 
peal, the appellate court on his petition may assign an 
attorney to represent him. Unless the court otherwise 
orders, such assignment shall be made prior to the 
determination by the trial or appellate court, as the 
case may be, of a petition, if any, for furnishing the 
defendant with a transcript at the expense of the 
county. 

(e) [(d)] As far as practicable all assignments of 
attorneys [or counsellors-at-law], whether by a trial or 
appellate court, shall be made [from the members of 
the bar practicing within the county] in alphabetical 
rotation from a master list to be maintained by the 
assignment judge or other judge designated by him [.] 
and administered by the assignment clerk, if any; 
except in cases of murder and where in the opinion of 
the [judge] court the gravity of the offense warrants 
the assignment of special counsel [and assignments 
made under paragraph (c) hereof]. The master list 
shall include all members of the bar practicing within 
the county, unless excused by the assignment judge or 
other judge maintaining the list on written applica- 
tion setting forth good cause. Any attorney assigned 
to represent an indigent defendant pursuant to this 
rule may, with the approval of the court making the 
assignment, secure another attorney to serve in his 
stead, in which case credit for the assignment on the 
master list shall be given to the attorney initially as- 
signed and not to the substituted attorney. Law clerks 
and law students shall be assigned to [them] assist 
assigned counsel, wherever possible, to act as clerks in 
the investigation and preparation of assigned matters. 
[Counsel serving under paragraph (c) hereof shall be 
given credit for such service on the master list.]| 

(f) In cases of murder counsel [, to be or include 
a counsellor-at-law,}] shall be assigned by the court 
specially [and shall be allowed reasonable compensa- 
tion]. Counsel so assigned shall be allowed reasonable 
compensation by the trial court for services rendered 
in such court and by the appellate court for services 
rendered on appeal. 

(g) [(e)] Counsel serving by assignment of court 
under Rule 4:98-2 on matrimonial matters or serving 
under Rule 1:16-4(f) shall be given credit for such ser- 
vice on the master list.” 

Reason: This proposal is designed to eliminate cer- 
tain inequities in assignments among members of the 
bar and to eliminate abuses by defendants falsely 
claiming indigency. It will also clarify certain ambigui- 
ties existing under the present rule. A proposal that 
the furnishing of bail by a defendant be deemed to 
indicate prima facie that he is not indigent has not 
been included, since it is not considered a proper test, 
although it is, of course, a factor that may be taken 
into consideration by the court. 

Classification: Group B 





R.R. 1:26. Prohibited Practice of Attorneys 

Proposal: That an amendment to this rule be 
adopted precluding judges who have retired on pension 
from practicing in the courts. 

Reason: In some 23 other states there are restric- 
tions on pensioned judges practicing law. Some-of the 
reasons advanced as to why such restrictions should be 
imposed are: that in court appearances a retired judge 
has an added prestige which works to the prejudice of 
the other side; that since lawyers generally take the 
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lead in inducing legislation for benefits on judicial 
retirement, it is unfair for retired judicial officers to 
compete with them; that a retired judge uses his 
title and the prestige of his former position to attract 
business; and that the state has provided for his re- 
tirement and such practice would take business away 
from the lawyers having no such benefits. 
Classification: Group B. 





R.R. 1:34. Prohibition as to Gratuities 

Proposal: That a new rule, captioned as above, be 
adopted to read as follows: 

“(a) No attorney shall give either directly or indi- 
recily any gratuity or gift to any employee of any 
court, or of any office serving a court, or of any other 
governmental agency, where such attorney has had or 
is likely to have any professional or official transaction 
with such court, office, or governmental agency. 

(b) No employee of any court, or of any office serv- 
ing a court, shall accept any gratuity or gift either di- 
rectly or indirectly from any attorney who has had or 
is likely to have any professional or official transaction 
with such court or office.” 

Reason: During the past two years the Supreme 
Court has established its policy with respect to attor- 
neys presenting gifts or gratuities to court personnel. 
The purpose of the proposal is to set forth this policy 
in the form of a rule. The proposed rule is similar to 
that of the Appellate Division, First Department, in 
New York. 

Classification: Group B. 





R.R. 3:7-10. Sentence and Judgment; Withdrawal of 
Plea; Presentence Investigation; Probation 

Proposal: That this rule be amended to require a 
copy of the presentence report to be given to defend- 
ant’s attorney and a presentence conference to be held 
in chambers with the judge, the probation officer mak- 
ing the presentence investigation, and the defendant’s 
attorney and the county prosecutor or his representa- 
tive in attendance. 

Reason: The purpose of this proposal is to give 
the defendant’s attorney an opportunity to examine 
the presentence report, to comment thereon, and to 
correct any errors claimed to be contained in the re- 
port. See State v. Pohlabel, 61 N. J. Super. 242 (App. 
Div. 1960), in which it was held that a sentence based 
on an inaccurate presentence report constituted a 
denial of due process. 

Classification: Group B. 


R.R. 3:10-1. Exclusive Method of Review 

Proposal: That this rule be amended to read as 
follows: 

“The [only] methods of reviewing a judgment of 
conviction in a criminal cause or proceeding in an in- 
ferior court of limited jurisdiction [, other than a 
criminal judicial district court,] shall be by appeal as 
herein provided or by a proceeding in lieu of preroga- 
tive writs as provided in Rule 2:12-1.” 

Reason: This would clarify what is already implicit 
in R.R. 3:10-1 and R.R. 2:12-1 and would delete refer- 
ence to the criminal judicial district courts which no 


longer exist. See also proposed amendment to R.R. 


1:3-3. 

Classification: Group B. 
R.R. 4:4. Process 

Proposal: That a new rule be adopted to read as 
follows: 

“Whenever, by these rules, or by order or judgment 
of the court, or otherwise, a notice, summons or other 
process is to be served upon or is to be given to a per- 
son, whether as a party or otherwise, and the person 
to be served or given such notice is a national of a 
foreign country and resident in any foreign country, a 
copy of the notice, summons or other process shall also 
be mailed, by registered or certified mail, return receipt 
requested, to the nearest consular officer in this country 
of the foreign state of which such person is a national 
(such consular officer being the officer of that govern- 
ment of such foreign state which is recognized as such 
under treaties made by the United States of America 
or the public acts of the government of the United 
States). 

The court may, however, order that such notice, 
summons or other process need not be served or given 
if, on ex parte application of the party charged with 
the serving or giving of such notice, summons or other 
process, it determines that substantial grounds exist 
for believing that the giving of such notice would pre- 
judice the interest of the foreign national involved.” 

Reason: To meet a problem which arises frequently 
in matters involving the interests of non-resident for- 
eign nationals in decedent’s estates, trusts and other 
property rights, where such are before the court on 
application for administration or probate, fiduciary ac- 
countings, proceedings for distribution or partition of 
property heid by fiduciaries, and the like. As a practi- 
cal matter, notice limited to the nonresident foreign 
national party in interest in such matters is quite 
ineffectual in most instances. Many of such nationals 
are ignorant, at least as to the operation of our court 
system. Lack of education and poverty are a realistic 
bar to an understanding of the notices and other court 
processes and to any effective action to protect their 
interests. In those cases where sufficient understand- 
ing leads to an inquiry of the nearest consular or 
other governmental officer, who, in turn, is required 
to make further inquiry and investigation, either di- 
rectly or through New Jersey counsel for the consular 
or governmental officer, the lapse of time often makes 
such inquiry and investigation ineffectual. Unless the 


_~ 


non-resident foreign national has the benefit of a 
prompt and intelligent investigation of the matter in 
which he has an interest, either through his consular 
or other governmental officer or New Jersey counsel 
for that officer, or both, and if need be, adequate and 
vigorous representation by New Jersey counsel before 
our courts, he stands, in many, if not most, cases to 
suffer serious loss or prejudice. 

The possibility of dispensing with notice to consu- 
lar officers in extraordinary situations is suggested be- 
cause there may be some governments which cannot 
be trusted to represent their nationals in good faith, 
in which event, it might be advantageous to the interest 
of the foreign national involved if the consular officer 
were not afforded notice. 

It has also been suggested that the promulgation 
of such a rule may result in the intervention by repre- 
sentatives of unfriendly governments or those with 
whom the United States has no convention in matters 
affecting the interests of their nationals, as well as 
demands for the payment and delivery of such inter- 
ests to such representatives in benalf of such na- 
tionals, when there is no assurance that said interests 
will be received by said nationals or it is indicated that 
such may be confiscated for the benefit of such na- 
tionals’ governments. This problem is obviated not only 
by the suggested provision permitting the court to dis- 
pense with the application of the rule where the same 
might not be to the best interest of the foreign national 
involved, but by the well established principle that our 
courts are under no obligation to order the payment 
and distribution of any property or other interest to 
any person entitled thereto without proper proof as to 
the identity of that person and satisfactory evidence of 
his receipt of such interest. See N. J. S. 3A:25-10 and 
In re Url, 7 N. J. Super. 455 (Somerset Cty. Ct. 1950), 
app2al dismissed 5 N. J. 507 (1950). 

Classification: Group B. 

R.R. 4:8-1. Claims for Relief 

Proposal: That this rule be amended to read as 
follows: 

“A pleading which sets forth a claim for relief, 
whether an original claim, counterclaim, cross-claim, 
or third-party claim, shall contain (a) a statement of 
the facts on which the claim is based showing that the 
pleader is entitled to relief, and (b) a demand for judg- 
ment for the relief to which he deems himself en- 
titled. Relief in the alternative or of several different 
types may be demanded. Where unliquidated money 
damages are claimed in any court, other than the 
county district court, the pleading shall demand money 
damages generally without specifying the amount. In 
such case, the copy of the pleading which is required 
by these rules to be served upon all other parties, 
whether served by the sheriff or otherwise, shall have 
attached thereto a separate signed statement entitled 
in the cause (but without backer) of the amount of 
damage claimed, which statement shall not be filed ex- 
cept on order of the court. The person serving the 
pleading and the statement attached thereto shall also 
make proof of service of such statement. [Upon service 
of a written request by another party, the party filing 
the pleading shall within 5 days after service thereof 
furnish the requesting party with a written statement 
of the amount of damages claimed, which statement 
shall not be filed except on order of the court.]” 

Reason: The present requirement of preparing and 
serving a demand for specification of the amount of 
damages and serving a statement in response thereto 
creates additional paper and other work. Moreover, if, 
as often happens, the statements are not furnished 
within the required 5-day period, the trial courts are 
burdened with motions to compel responses. Addition- 
ally, since a petition for removal to the Federal District 
Court must be filed within the time allowed for answer, 
the delay in furnishing the statement makes it diffi- 
cult for the petitioner’s attorney to make a prima facie 
showing that there is more than $10,000 in controversy. 
The proposal is designed to eliminate the foregoing 
criticisms of the present rule. 

Classification: Group B. 





R.R. 4:16-2. Scope of Examination 

Proposal: That this rule be amended by adding the 
following two sentences at the end of the rule: 

“In an action for personal injury or property damage 
arising out of negligence, a party may require any 
other to disclose the policy limits of his liability or 
property damage insurance. Such disclosed matter shall 
not be introduced in evidence but shall be used solely 
for the purpose of enabling the party to evaluate the 
advisability of making or accepting an offer of settle- 
ment.” 

Reason: There is conflict in the decisions outside 
New Jersey as to whether discovery sought for the pur- 
pose outlined in the proposal is relevant to the subject 
matter and therefore allowable under the scope of a 
rule similar to R.R. 4:16-2 (depositions), and R.R. 4:23- 
9 (interrogatories) incorporating R.R. 4:16-2. See auth- 
orities collected in New Jersey Rules Service, pages A 
IV-657 to 658 [item “c”’]. See also Gallimore v. Dye, 21 
F. R. D. 283 (15 Ct. Ill. 1958) collecting decisions. Many 
times a plaintiff, if he knows that the policy limits are 
low, will offer or accept settlement within the policy 
limits even though his case has greater value. The pro- 
posal would thus encourage settlements and carry out 
the philosophy of the rules as expressed in R.R. 4:1-2, 
by eliminating “unjustifiable expense” and encouraging 
prompt disposition of litigation. In addition, the pro- 
posal would also lessen the assured’s danger of a judg- 
ment exceeding the policy limits resulting from a 
plaintiff’s refusal to offer or accept settlement, made 
without evaluating the desirability of settlement in the 
light of the policy limits. Cf. Radio Taxi Service, Ine. v. 
Lincoln Mutual Insurance Co., 31 N. J. 299, 303-306 


(1960). See also dissenting opinion of Jacobs, J. (3) 
N. J. at 313-320. 
Classification: Group B. 





R.R. 4:17. Depositions Before Action, etc. 

Proposal: That this rule be amended so as to permit 
a physical examination of an injured claimant to be 
made before the institution of an action. 

Reason: To permit insurance companies and attor- 
neys who do defense work to make a timely medica] 
examination so as to make a realistic evaluation of 
the case at an early stage. This, it is claimed, is in 
keeping with the general policy of the law to allow 
full discovery. Provision would be made in the rule in 
any case so that prospective claimants would have an 
opportunity to be represented by counsel, and not be 
taken at a disadvantage. It is urged that such an 
examination would materially reduce calendar conges- 
tion. Minor injuries would be evaluated before they had 
cleared up, and it is suggested that the proposed prac- 
tice would also be of aid in connection with seriou 
injuries. 

Classification: Group B. 

R.R. 4:20-6. Certification and Filing by Officer; Copies 

Proposal: That this rule be amended to require th: 
officer taking the deposition either to file the original 
of the deposition or, if the parties waive the filing of 
the deposition, to file a notice indicating the date on 
which the deposition was taken, the name and address 
of the witness, and the name and address of the re- 
porter from whom a transcript of the deposition may 
be obtained by payment of the standard fee. 

Reason: This proposal would permit other interest- 
ed persons an opportunity to have a transcript of 
deposition where none has been filed. 

Classification: Group B. 








R.R. 4:23-3. Form of Interrogatories 

Proposal: That a new paragraph (c) be added tc 
this rule to read as follows: 

“(c) In all actions in which claim is made for dam- 
ages for personal injuries, the initial interrogatories of 
the party making such claim shall be those set forth 
in Civil Procedure Form 9C, printed in the Appendix of 
Forms. In all actions in which claim is made for prop- 
erty damage to a motor vehicle, the initial interroga- 
tories of the party making such claim shall be those 
set forth in Civil Procedure Form 9D, printed in the 
Appendix of Forms. Additional or supplementary inter- 
rogatories may be served subject to the limitations of 
Rule 4:23-11.” 

Reason: This rule now provides the form of initial 
interrogatories of the party against whom a claim is 
made. The absence of a standard interrogatories for 
plaintiffs has resulted in defendants being inundated 
with wholesale interrogatories. This creates an unfair 
advantage in the disclosure process. Trial firms with 
heavy case loads on defendant’s side are put to im- 
mediate and oftimes microscopic disclosure. It is sus- 
pected that as a result cases, otherwise susceptible of 
negotiations, are delayed. It is discerned that many 
trial firms, to avoid this disadvantage, evade the scope 
of the rule with resultant delay. The courts are flooded 
with motions on these issues. The proposal will put 
plaintiffs and defendants on equal footing and should 
help curtail unnecessary interrogatories and thereby 
expedite discovery. See also proposed amendments t 
R.R. 4:23-11 and 12 and proposed new Civil Procedure 
Forms 9C and 9D. 

Classification: Group B. 





R.R. 4:23-11. Limitation of Interrogatories 

Proposal: That the provisions of the present rule 
be designated paragraph (a) and that a new paragraph 
(b) be adopted to read as follows: 

“(b) In motor vehicle personal injury or property 
damage cases, additional or supplementary interroga- 
tories by either party may be served only upon order 
of the court, provided the party seeking such addi- 
tional or supplementary interrogatories serves timely 
motion, setting forth the reasons therefor and shows 
good cause, designating the precise interrogatories. 
which party desires to serve. An order of the court for 
additional or supplementary interrogatories must be 
procured so that discovery shall be completed within 
the time provided in Rule 4:28, or as extended by order 
of the court.” 

Reason: This proposal, permitting additional inter- 
rogatories only on application to the court. coupled 
with the proposed amendment to R.R. 4:23-2 prescrib- 
ing the form of initial interrogatories should eliminate 
much of the abuse and delay that presently exists. See 
proposed amendment to R.R. 4:23-3 and 4:23-12 anc 
proposed new Civil Procedure Forms 9C and 9D. 

Classification: Group B. 





R.R. 4:23-12. Amendment of Answers : 

Proposal: That the provisions of the present rue 
be designated paragraph (a) and that a new paragraph 
(b) be adopted to read as foilows: 

“(b) In all motor vehicle personal injury and prop- 
erty damage cases, the interrogatories provided in 
Rules 4:8-1 and 4:23-11 must be supplemented to in- 
clude all current medical bills and claims for damage 
within 10 days after receipt from the court of a notice 
scheduling the case for pretrial conference. Such sup- 
plementation shall include current medical bills, re- 
ports and claims, all persons then known to the party 
having knowledge of relevant facts, and all other per- 
tinent information to enable the court to frame an 
adequate pretrial order. This supplement may be in 
letter form provided it contains a certification by the 
party, or his attorney, that the same shall be con- 
sidered to have been given unde: oath.” 





(Continued on page 11, col. 1) 
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Reason: This proposal is designed to improve the 
present practice with respect to discovery by providing 
for automatic supplementation of answers in certain 
cases. See also proposed amendments to R.R. 4:23-3 
and 4:23-11 and proposed new Civil Procedure Forms 
9c and 9D. 

Classification: Group B 
R.R. 4:25A. Motor Vehicle Damage Reports 

Proposal: That a new rule, captioned as above, be 
adopted to read as follows: 

“In all actions in which a claim is made for property 
damages to a motor vehicle, a party may serve upon 
any other party a written request to furnish him, with- 
in 10 days of the service of the request, a verbatim copy 
of any written report or appraisal (including findings 
and conclusions) prepared by his proposed expert wit- 
nesses pertaining to alleged damages to the motor 
vehicle, including the market value thereof in its 
damaged or repair-condition. The party making such 
request Shall attach thereto a verbatim copy of a like 
report or appraisal of his proposed experts. Such re- 
port, or relevant parts thereof, shall be admissible in 
evidence at the trial as an admission against interest 
of the party who furnished it, provided it is not other- 
wise objectionable. If the party upon whom the request 
is made cannot furnish the report and appraisal as 
required by this rule, he shall serve upon the request- 
ing party a statement in writing setting forth his 
reasons for his failure to comply with the request; and 
in such case, he shall furnish a verbatim copy of the 
report and appraisal at least 10 days before the date 
fixed for trial. Unless the party has furnished the 
report or appraisal as required by this rule, the court 
shall exclude the testimony of the expert if offered at 
the trial. If the loss of the expert’s testimony will re- 
sult in manifest injustice or undue hardship in the 
maintenance of his defense upon the merits, the court 
may grant a continuance, with or without terms, to 
enable the objecting party to meet such evidence.” 

In addition, R.R. 4:16-2, Scope of Examination. 
sh juld be amended to include reference to this new 
Rule 4:25A as well as to R.R. 4:25-2., 

Reason: At present, a defendant may obtain answers 
-o interrogatories relating to property damages. See 
Civil Procedure Form 9B. The plaintiff, however. can- 

t obtain the findings and conclusions of the defend- 
ant’'s proposed expert witnesses relating to the same 
subject matter. See R.R. 4:16-2. Accordingly. the pur- 

se of the proposed new rule is to develop in auto- 
bile property damage cases a procedure for exchang- 
and introducing at the trial the full reports and 
raisals prepared by the respective proposed experts 
proposed procedure is somewhat similar to the pro- 
ions for exchange of medical reports. Cf. R.R. 4:25-1 
i 4:25-2. If a party may introduce the report and 
raisal of his adversary’s expert, he will, on many 
ccasions, accept his adversary’s lower estimate in 
rder to save the expenses of bringing his own expert 

prove damages, or if there is a wide variance in the 
pective reports or estimates, the parties may stipu- 
> @ compromise to avoid trial on the issues of the 
Amount of the damage. Thus, the aim of this proposal 
to aid in shortening the trial and settlement of that 
Classification: Group B 
ee 4:27-1. Refusal to Answer 

i trcoige i ee bed oe hea gp in 

@ S tlOnNS presently TOV —_— 
ndatory minimum penalty of $25 Bg . ne Banas 

the clerk of the court 

teason: Attorneys are not invoking and judges are 
ot imposing the sanctions presently available. The 
mp sition of a mandatory minimum penalty payable 
“e he clerk of the court by the party or attorney in 
def Ault should tend to make more uniform the imposi- 
s0n Gf sanctions and to encourage the timely answer- 
ng of interrogatories and thereby both expedite the 
€adying of cases for trial and relieve the courts and 
attorneys of burdensome motions directed at com- 
€.ling answers. 

Classification: Group B 
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R.R. 4:43-2. Separate Trials 

Proposal: That paragraph (b) of 
amended to read as follows: 

b) Whenever multiple parties, issues or claims are 
‘sented in individual or consolidated actions and the 
ire of the action or actions is such that. in the 
Ju gment of the court, a jury trial of all the issues as 
~ lability and damages would be complex and con- 
using, or whenever the court shall find that a substan- 
tial Saving of time would result from trial of the issue 
of liability in the first instance, an order may. in an 
4Ppropriate case, be entered on the court’s own motion 
r on motion of a party limiting the trial in the first 
instance to the issue of liability alone.” 

Reason: R.R. 4:43-2(b) permits trials in the first 
istance to be confined to the issue of liability, where 
_ nature of the action is such that in the judgment 
nl the court a jury trial of all issues as to liability 
and damages would be complex and confusing. The 
Proposed change would make it clear that the court. 
in a case where liability was extremely weak, could 
lave that issue determined in the first instance. In the 
event that the jury found in favor of liability, the case 
would then be listed for trial as to damages only. 

Classification: Group B. 


this rule be 


















R.R. 4:53-1. Effect 
_ Proposal: That this rule relating to findings of fact 
oy the court be amended by inserting after the refer- 





ence to R.R. 4:42-2 the words “except that findings of 
fact and conclusions of law shall be necessary if sum- 
mary judgment is granted under Rule 4:58.” —- 

Reason: The appellate court is in a difficult posi- 
tion in reviewing summary judgments where numerous 
issues of fact and law are involved, without having the 
benefit of the express findings of fact and conclusions 
of law upon the basis of which the trial judge arrived 
at his determination. No such findings or conclusions 
are presently required on motions for summary judg- 
ment. There is no problem where the trial judge denies 
a motion for summary judgment, because then he is 
not making findings of fact but concluding that there 
are issues of fact to be decided. 

Classification: Group B 
R.R. 4:55-7. Counsel Fees 

Proposal: That paragraph ‘b) of 
amended to read as follows 

“(b) Out of fund in court. The court in its discre- 
tion may make an allowance out of such a fund, but 
no allowance shall be made as to issues triable of right 
by a jury. A fiduciary may make payments on account 
of fees for legal services out of a fund entrusted to him 
for administration, subject to approval and allowance 
or to disallowance by the court upon settlement of his 
accounts.” 

Alternate Proposal: That 
ing proposed amendment there 
ing: 

“|. except in a case in which the fiduciary is also 
the attorney or a member or employee of the firm of 
attorneys requesting payment on account of such fees.” 

Alternate Proposal: That 
of the foregoing two proposals there be added at the 
end of present paragraph ‘b) the following: 

«|. Any bank acting as a fiduciary, or individual 
fiduciaries who are bonded and who neither act pro 
se nor are associated with the attorney acting as coun- 
sey, may, in their discretion, make partial payment on 
account of fees for legal services to the estate being 
administered, out of the funds of that estate. All such 
payments must be specified in the next accounting and 
shall be subject either to approval or to disallowance 
by the court.” 

Reason: Because of the language in Babcock’s Es- 
tate, 112 N. J. E. 374 (E. & A. 1932), some fiduciaries 
have hesitated to make payments to their attorneys 
prior to judicial settlement of their accounts. In the 
light of the decision in Megargee’s Estate, 117 N. J. Eq. 
347( Prerog. Ct. 1934), however, it would appear to be 
payments to attorneys 
to subsequent judicial ap- 
of all other disbursements 

ipproval upon settlement 


this rule be 








t the end of the forego- 
be added the follow- 


retained by them, subject 
proval thereof as in the 
brought before the court 
of accounts. 





The present Federal income tax laws, by allowing 
corpus administration expenses to be taken as deduc- 
tions against ordinary taxable income, make it pos- 
sible, in both large and 1 estates, to offset a pay- 
ment on account of attorney’s fees against income 
which would otherwise be taxable at rates running 


offsetting the attorney’s 
of an estate which may 
any Federal estate tax 
taxable at much lower 


from 20% on up, instead 
fee against the gross estate 
be too small to be subject to 
whatever, or which may be 
account of the attorney’s 


rates. But the amount on 

fee must be actually paid in the year in which the in- 
come was received. The overall effect of making pay- 
ments on account of legal services prior to the ap- 
proval of the fiduciary’s account, can be a very worth- 
while savings in the aggregate taxes payable, even in 


small estates, and can run into really large money in 
the bigger estates. Consequently a fiduciary may be 
severely criticized, and perhaps even surcharged, if he 
does not make appropriate payments on account of 
legal services at such times and in such amounts as to 
obtain the best tax results 

Failure to receive payments during administration 
also works a hardship attorneys in cases where 
the administration runs for more than one year. They 
must not only carry overhead expenses for an extend- 
ed period of time, but when they receive all of their 
fees in one tax year they are placed in higher income 
tax brackets and suffer accordingly. 

The first alternate proposal is suggested as a safe- 
guard in the event it is thought that the initial pro- 
posal would provide too much latitude in cases where 
the fiduciary and attorney are the same or in close re- 
lationship. 

The second alternate proposal is even more restric- 
tive, limiting such authorization to professional and 
bonded fiduciaries and avoiding self-dealings so as to 
protect the beneficiaries 

In all three proposals the responsibility of fiduciar- 
ies for over-payment is made clear. 

Classification: Group B 

















R.R. 4:73. Offer of Judgment 

Proposal: That the present rule be designated as 
paragraph (a) and that a new paragraph (b) be added 
to read as follows: 

“(b) At any time more than 10 days before the trial 
begins a party plaintiff may serve upon the adverse 
party an offer to accept judgment for a stipulated 
amount. If within 5 days after the service of the offer 
the defendant serves written notice that the same is 
accepted subject to defendant’s right to contest the 
issue of liability, either party may then file the offer 
and notice of acceptance together with proof of ser- 
vice thereof and thereupon the cause shall proceed to 
trial on the question of liability only. In the event that 
the said offer shall not be accepted within 5 days, it 
shaH be deemed to be withdrawn and evidence thereof 
shall not be admissible except in a proceeding to deter- 
mine costs. If the judgment finally obtained by the 
plaintiff is not more favorable to the offeree than the 


stipulated offer of settlement submitted by the plain- 
tiff, the offeree shall pay in addition to all costs in- 
curred after the making of the offer a counsel fee to be 
fixed by the court which shall be taxed as part of the 
costs.” 

Reason: R.R. 4:73 already provides for an offer of 
judgment to be made by a defendant. It is felt that a 
similar provision should be applicable to offers made 
by plaintiffs. Such a provision it is believed would lead 
to more realistic bargaining and an early termination 
of many cases. 

Classification: Group B. 


in Surrogate’s Office 

Proposal: That this rule be supplemented with a 
direction to the Clerk of the Superior Court making it 
mandatory upon him, at the expense of each estate. 
to send a copy of the record to the Surrogate’s Office 
of the county where the decedent resided at the time 
of his death. 

Reason: If there were full compliance with the rule, 
the local records in each county would be improved 
thereby. 

Classification: Group B 


R.R. 4:120-3. Recording of Judgments, Orders and 
Proceedings 

Proposal: That paragraph (a) of this rule be 
amended by deleting the words “or appealable order” 
appearing in the first sentence. 

Reason: To delete the requirement that the clerk 
should record in ful! all appealable orders. Clerks have 
in the past recorded all orders because of their in- 
ability to determine whether or not the orders were 
appealable. Today any interlocutory order may be ap- 
pealed with leave of the Appellate Division, R.R. 2:2-3. 
At the time the original rule was adopted appeals in 
interlocutory orders were limited to certain specific 
cases, but they were eliminated in 1953. Eliminating 
the words “or appealable order” will conform to pres- 
ent day practice in accordance with the Administra- 
tive Director’s instructions to the court clerks on 
October 6, 1960. County Clerks consulted and the Clerk 
of the Superior Court are in favor of this amendment. 
Inasmuch as all orders are placed in the jacket, no 
one can be injured by this deletion. Orders affecting 
real estate still must be recorded. This will aid title 
searches. Attention, however, is called to the fact that 
N. J. S. 2A:16-12, requires the recording of appealable 
orders. Perhaps this statute should be amended as 
well. 

Classification: Group B 


R.R. 5:4-1. Applicability of Other Rules 

Proposal: That this rule be amended by including 
reference to R.R. 4:118-6, Approval and Filing of Bond 
or Bail, Judgment Against Surety, so as to make it 
applicable to the Surrogate’s Court. 

Reason: Many of the Surogates require that the 
bonds filed with them comply with R.R. 4:118-6(b) so 
as to contain an appointment of the Clerk of the 
Superior Court as agent upon whom papers affecting 
liability of surety may be served. Some Surrogates do 
not so require, however, and the amendment to this 
rule would require them to and make the practice uni- 
form. 

Similar change in the rules applicable to the County 
Court does not appear to be necessary, since R.R. 5:3-7 
is broad enough to encompass R.R. 4:118 without spe- 
cific reference. There may be a question, however, as to 
whether the Surrogate can entertain a motion to en- 
force the bond, see Clapp, Wills and Administration, 
§ 479 (n. 46 of current supplement). The provisions of 
N. J. S. 2A:3-1, 3A:2-2 and 3A:7-21 to 23 appear to be 
broad enough to permit enforcement to be by motion 
either in the County or Superior Court. 

Classification: Group B. 


Defendants (Personal Injury Cases) 
Proposal: That a new form be adopted to read as 
follows: 
FORM 9C 
PLAINTIFF’S INTERROGATORIES TO 
DEFENDANTS 
(Personal Injury Cases) 
names and addresses of all 
of relevant facts, in the 


persons 
above- 


1. Give the 
having knowledge 
entitled action. 

2. Provide the names and addresses of all expert 
witnesses and a brief resume of their qualifications. 

3. Give your version of how the accident occurred, 
stating briefly your factual basis for each affirmative 
defense raised in your pleading. 

4. If the plaintiff made any admission or state- 
ments to others, please set forth the date, time and 
place of such statements, and briefly describe the state- 
ment with which plaintiff is charged. 

5. Describe the scene of the accident and any and 
all traffic controls, signs or markers. 

6. If any photographs exist of the accident or the 
scene, set forth the name and address of the person 
taking the same, the date of the taking of such photo- 
graphs and what such photographs portray. 

7. Attach to these answers to Interrogatories a copy 
of medical examination of plaintiff by defendant. 

&. State the name and address of each and every 
occupant of your vehicle at the time of accident. 

9. If there were any tire marks resulting from the 
accident, please identify the same, and give your con- 
tentions of what the tire marks represent. 

Reason: See proposed amendments to R.R. 4:23-3, 
4:23-11 and 12 and proposed new Civil Procedure Form 
9D. 

Classification: Group B. 
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(Continued from page 11) 


Civil Procedure Form 9D. Plaintiff’s Interrogatories to 
Defendants (Property Damage Cases) 
Proposal: That a new form be adopted to read as 
follows: 








FORM 9D 
PLAINTIFF’S INTERROGATORIES TO 
DEFENDANTS 
(Property Damage Cases) 

1. Attach to these Interrogatories a detailed copy 
of the statement of damages and estimate of repair to 
plaintiff’s vehicle, made by defendant’s expert. 

2. State defendant’s contention of difference in 
value of plaintiff’s vehicle before and after the acci- 
dent, setting forth the basis of such contentions. 

3. Give the names and addresses of all persons 
having knowledge of relevant facts in the above-en- 
titled action. 

4. Provide the names and addresses of all expert 
witnesses and a brief resume of their qualifications. 

5.Give your version of how the accident occurred, 
stating briefly your factual basis for each affirmative 
defense raised in your pleading. 

6. If the plaintiff made any admissions or state- 
ments to others, please set forth the date, time and 
place of such statements, and briefly describe the 
statement with which plaintiff is charged. 

7. Describe the scene of the accident and any and 
all traffic controls, signs or markers. 

8. If any photographs exist of the accident or the 
scene, set forth the name and address of the person 
taking the same, the date of the taking of such 
photographs and what such photographs portray. 

9. State the name and address of each and every 
occupant of your vehicle at the time of the accident. 

10. If there were any tire marks resulting from the 
accident, please identify the same, and give your con- 
tentions of what the tire marks represent. 

Reason: See proposed amendments to R.R. 4:23-3, 
4:23-11 and 12 and proposed new Civil Procedure Form 
9C. 

Classification: Group B. 

GROUP C 
IN THIS GROUP ARE INCLUDED THOSE 

SUGGESTIONS WHICH THE COMMITTEE 

CONSIDERS TO BE WITHOUT SUBSTANTIAL 

MERIT 
R.R. 4:12-1(e). Certificate of Service 

Proposal: That the rule which provides for certifi- 
cation by counsel that pleadings were served within 
the time required under the rule be deleted. 

Reason: Much time is wasted in complying with this 
rule and much time of the clerk is wasted in return- 
ing papers for failure to comply. The rule serves no 
useful purpose. If any attorney in a litigated matter 
has any grievance on the subject of service of any 
pleading he ought to raise it by motion, or he can 
make an objection before the court if untimeliness of 
the pleadings become relevant. There would be few 
such motions. 

Classification: Group C. The court has an interest 
in the progression of a case and in seeing that its rules 
are complied with. This rule serves as a continuous 
reminder to attorneys that the time limits prescribed 
in the rules are to be observed. 





R.R. 1:12-5. Allowance of Attorney’s Fees; Records of 
Fees and Expenses; Sharing of Fees; Examina- 
tion of Records; Filing of Statement 

Proposal: That paragraph ic) of this rule be 
amended to read as follows: 

‘c) Every attorney practicing in this State shall 
maintain and preserve for 3 years a record of all fees 
received and expenses incurred in connection with 
any matter in which he was associated with [an at- 
torney of another state] another attorney who is not 
a partner or employee of his. Upon direction of the 
court made within such 3 year period, an attorney shall 
file with the Administrative Director of the Courts a 
statement setting forth the total amount of the fee 
charged to a client. or allowed by a court, in any such 
matter or cause, the total fee paid by the client or paid 
out of a fund pursuant to the allowance, the persons 
with whom shared, the amount received by each of 
those sharing in the fee, and certifying that such divi- 
sion is in accord with Cannon 34. Any such statement 
shall be considered confidential, unless otherwise or- 
dered by the court.” 

Reason: Canon 34 applies with equal force to New 
Jersey attorneys and non-New Jersey attorneys. The 
need for corrective action with respect to improper 
fee-splitting practices is at least as great within the 
State as it is without. Morally, an improper arrange- 
ment for the splitting of fees is as reprehensible be- 
tween New Jersey lawyers as it is between a New Jersey 
lawyer and an out-of-state lawyer. The implementation 
of the Rule as suggested would provide the court with 
a means of detecting so-called “ambulance chasing”. 
It seems desirable that the New Jersey bar put its own 
house in order before turning its attention to the out- 
of-state practitioner. 

Classification: Group C. The present rule was aimed 
at correcting a specific evil and there is no need for 
broadening its application. 





R.R. 1:26. Prohibited Practice of Attorneys 

Proposal: That a rule be adopted prohibiting county 
counsel from serving as municipal attorney for munic- 
ipalities within the county. 

Reason: The purpose of the proposal is to eliminate 
either the public suspicion or the actuality of prefer- 
ential treatment to certain municipalities with refer- 
ence to such matters as road maintenance which arise 


in this situation of dual office holding or conflict of 
interest. 

Classification: Group C. The problem of dual office 
holding requires either legislation or decisional devel- 
opment of the common law. See the extensive opinions 
of the majority and minority in Reilly v. Ozzard, 33 N.J. 
529 (1960), dealing with a state senator who was also 
a municipal attorney, and the editorial on this case 
in 84N. J. L. J. 4 (1961). The whole matter has long 
been before the Legislature and has been extensively 
considered by the State Bar Association and other 
groups. 





R.R. 4:8-2. Answer; Defenses; Form of Denials 

Proposal: That the requirement of an answer in 
civil cases be eliminated. 

Reason: The case should be tried in the courtroom, 
and any disclosure of defenses by the defendant prior 

to trial weakens his position. 

Classification: Group C. This proposal submitted by 
a layman fails to appreciate that long experience in 
all jurisdictions has proven beyond doubt that the 
fullest possible disclosure, not only cf defenses but of 
evidence, before trial increases the likelihood of ascer- 
taining the truth and doing justice in the case. 





R.R. 4:10-4. Affidavits 

Proposal: That the provision in this rule prohibiting 
an attorney from signing a jurat or affidavit or admin- 
istering the oath thereto in court actions wherein he or 
his firm is attorney of record be deleted. 

Reason: The rule as written imposes an unfair 
burden on the attorney in requiring him to have jurats, 
etc., taken by a notary or attorney outside his office. 
In some Offices the secretaries are too young to qualify 
as notaries. 

Classification: Group C. This provision is in keeping 
with Canon 19 which provides that an attorney should 
not serve aS a witness in his own case. The rule is de- 
signed to protect attorneys and should be left un- 
changed. 

R.R. 4:16-1. When Depositions May Be Taken 

Proposal: ‘That this rule be amended to specifically 
permit the taking of the deposition of a person whose 
name is furnished in answer to interrogatories as an 
expert witness. 

Reason: In Kusner v. Howard S. Stainton, 59 N. J. 
Super. 93 (Law Div. 1960), it was held that a party had 
no right to take the deposition, in advance of trial, of 
a person listed in answers to interrogatories as the 
opponent’s expert witness. While it could appear that, 
under the rules, an expert’s opinion may not be asked, 
it is suggested that the right of one examination is 
necessary to properly evaluate the qualifications of the 
expert and the methods of analysis and examination 
used by him, together with his factual or objective 
observations. 

Classification: Group C. Such information as is per- 
mitted under the rules is now obtainable through in- 
terrogatories. To require an expert witness to appear 
for examination in advance of trial would in many 
instances constitute undue harassment. Frequently ex- 
pert witnesses do not complete their studies or come to 
a final opinion until shortly before a case is called for 
trial. Experts would be disinclined to appear and give 
the courts the benefit of their special training and ex- 
perience if they were required to spend additional hours 
in attendance at depositions, even if the party taking 





“the deposition was required to compensate them. 





R.R. 4:20-6. Certification and Filing by Officer; Copies 

Proposal: That this rule, and R.R. 4:20-3, be amend- 
ed to require the transcript of a deposition to be filed 
with the court in all instances. 

Reason: The Administrative Director has advised 
court reporters and members of the bar that the trans- 
cribing and filing of depositions may be waived by the 
consent of the parties. The rule should provide other- 
wise. Although it may add a few dollars to the cost of 
each deposition, a very useful purpose is served in filing 
the original. First, the judge hearing the case has the 
deposition before him and can follow any cross-exam- 
ination based upon the deposition. Second, there is then 
a permanent record of what depositions have been 
taken in any case. 

Classification: Group C. The advantages to be 
gained by requiring all depositions to be filed are not 
sufficient to impose the cost on parties who agree that 
filing is not necessary. In many instances depositions 
are taken purely for discovery purposes and there is no 
necessity of the testimony taken being transcribed. 





R.R. 4:25-2. Report of Findings 

Proposal: That this rule be amended so as to re- 
quire the plaintiff to deliver to the defendant, upon 
demand, copies of the medical reports of plaintiff’s 
physicians. 

Reason: R.R. 4:25-2 permits the plaintiff to demand 
a copy of the report of the physician examining the 
plaintiff on behalf of the defendant and likewise per- 
mits the defendant in such cases to demand a copy of 
the plaintiff's medical reports, present and future. The 
proposed amendment would eliminate the possibility 
that plaintiff’s physician would make use of the de- 
fendant’s medical report in making up his own medical 
report to the plaintiff. 

Classification: Group C. The present practice which 
authorizes the exchange of medical reports when a 
physical examination of the plaintiff is called for by 
defendant would appear to be fair to both parties. It 
furnishes a workable arrangement for the exchange of 
medical information without prejudice to either side. 
The adoption of the proposal could well tip the scales 
in favor of one of the parties. In many cases a com- 
plete medical appraisal is not forthcoming for a long 
time after suit is started. To furnish a medical report 


in advance of this time would be confusing and of 
little help to the opposite party. It is more helpful to 
exchange this information as of the time of the op- 
posite party’s physical examination of the injured 
party. 





R.R. 4:27-1. Refusal to Answer 

Proposal: That when a party fails to answer inter- 
rogatories within the time required by R.R. 4:23-6, then 
the moving party shall serve a notice upon his adver- 
sary at least 20 days prior to the return day of such 
notice, why the pleading of the party failing to answer 
the interrogatories should not be stricken, and upon 
the argument of the notice and upon due proof, the 
court shall dismiss such pleading, unless for some com- 
pelling proof under oath additional time is warranted. 


Reason: As the procedure now exists, the moving 
party has to appear in court after notice to his adver- 
sary and obtain an order compelling the adverse party 
to answer the interrogatories within a certain period, 
usually 20 days. If the order is not complied with, then 
another notice must be served, requiring the adverse 
party to appear in court and show why his complaint 
or answer should not be dismissed. Then besides the 
time consumed by the attorneys, the court has to spend 
time on the matter on two separate occasions. If this 
proposal were adopted, the court would have the matter 
before it on only one occasion and the attorneys would 
be required to appear before the court only once. The 
party required to answer interrogatories would have 
20 days under the rule and at least an additional 20 
days before the return of the notice of motion to com- 
ply with the demand of the moving party. 

Classification: Group C. While there is a good deal 
of unnecessary difficulty in securing answers to inter- 
rogatories and much time of both attorneys and judges 
wasted on motions to compel answers, the sanction of 
dismissing pleadings essentially penalizes the litigant 
for a default for which generally his attorney and not 
he is responsible. Accordingly, this proposal does not 
seem a desirable solution of the problem. 





R.R. 4:29. The Pretrial Conference Procedure 

Proposal: That a new rule providing for assignment 
conferences be adopted to read as follows: 

“All personal injury and property damage cases 
based in whole or part on a claim of negligence, shall 
be called on an assignment conference calendar in open 
court. At the assignment conference attorneys must 
appear with full power to negotiate settlement of the 
claims involved or must have their principals with 
them. All parties must be ready to participate in full 
bona fide attempts to settle the case. Where it appears 
to the court that the case is one which cannot be set- 
tled by bona fide negotiations at that time and that 
the case is ready for trial, the court shall either direct 
that the case be placed on the trial calendar or, if 
necessary, be placed on a pretrial calendar for the pur- 
pose of simplifying the issues to be tried. Cases will be 
assigned for pretrial only where it appears that such 
pretrial will assist substantially in saving time and 
effort at trial. The court may also, at the assignment 
conference, approve stipulations which would simplify 
the trial of the case. If the court finds that bona fide 
negotiations have not been fully pursued, the court 
shall not place the case on the trial calendar but should 
direct the parties to pursue negotiations further and 
report back at an adjourned date.” 

Reason: The proposal would help greatly in reduc- 
ing the calendar congestion in the courts. If the num- 
ber of cases settled can be increased, and these settle- 
ments obtained before pretrial, it will save substantial 
time and effort for both the courts and attorneys. 
While the ideal of having only those cases listed for 
trial that clearly require trial can never be fully real- 
ized, by conscientious application of the proposed rule 
the courts can arrive at a point where a large per- 
centage of the cases listed for trial actually require 
trial. This will give judges and others responsible for 
the efficient use of court time a much firmer base upon 
which to plan the courtroom work. 

Classification: Group C. Use is already being made 
of settlement conferences and steps are being taken 
by the Assignment Judges and a special committee ap- 
pointed by the Chief Justice to more fully utilize such 
procedures. In view of the fact that the results of the 
extensive test of pretrial procedures being conducted 
by the Project for Effective Justice of Columbia Univer- 
sity are not yet known, it would be premature to under- 
take now to make any basic changes in the present pre- 
trial conference procedure. 





R.R. 4:39-1. Demand 

Proposal: That this rule be amended to provide that 
the demand for jury, if any, be made at the time o! 
pretrial, rather than requiring the demand to be made 
within 10 days of the “last pleading directed to such 
issue. 

Reason: The present provision is not only somewhat 
ambiguous, but it is apt to be overlooked by counsel 
with the result that jury trial is waived by oversight 
rather than by choice. Moreover, at time of pretrial all 
parties are in a better position to determine intelli- 
gently whether they desire a jury trial. 

Classification: Group C. It is helpful to the court 
and to the parties to know from the early stages of 
the case whether they are preparing for a jury or non- 
jury trial. 





R.R. 4:52-6(c). Failure to Apply for Judgment Within 
6 Months 
Proposal: That this rule be amended to read as 
follows (with appropriate change in the caption): 
“Where a party entitled to a judgment by default 
fails to apply for the same within 6 months after the 
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entry of a default under Rule 4:56-1, or, in the event 
the party in default is one of two or more parties 
against whom a judgment for affirmative relief is 
sought, and one or more of such parties has pleaded or 
otherwise defended, as provided by these rules or order 
of the court, then where the party entitled to a judg- 
ment fails to apply for same within 3 months after a 
judgment is entered or the case is otherwise disposed 
of as to such remaining parties pleading or otherwise 
defending the action, judgment shall not be entered 
ept on application tot rt and on written notice 
the party in default served at least 3 days prior to 
hearing of the applicatio 
Reason: Among the circums 
s the circumstance in 





ne cou 


, 


tances controlled by the 
ich there being two or 
re parties against whom relief is sought, one or more 
aid parties timely answers or pleads whereas others 
in default. Thereafter, by virtue of procedural de- 
ys, it is not possible to finally dispose of the case 
fore the period of time elapses in which such a judg- 
men t can be taken without notice. During the pending 
and after entry ¢ is ofttimes preju- 
to take a final judgment against the defaulting 
) as Well as time consuming. After the matter has 
en disposed of with the answering or pleading party 
ose it can be prejudici I to attempt to take judg- 
1 notice against the defaulting party, and could 
caliy lead to a reopening x of the entire case. The 

rop osed rule is designed to overcome this situation. 
Classification: Group C. The requirement that in 
infrequent cases judgment can only be entered 
tice does not appear to be unreasonable. If this 
rcumstance results in the case being reopened, then 
ill likelihood the best interests of justice are being 
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R.R. 4:55-2. Judgment Upon Multiple Claims 
Proposal: That this rule be amended so that a judg- 
nt dismissing less than all of the parties to a single 
im may become an appealable final judgment upon 

requisite certification by the trial judge that there 
is no just reason for delay 

Reason: The rule now permits such a certification 
and consequent appeal as of right where any, but less 
thar n all, of the claims in suit are dismissed. There is 
even more reason to exten 1d the rule to the dismissal of 

a party from a claim which remains outstanding 

against others. The rei instatement for trial of a sep- 
te and independent claim is far less disruptive than 

the retrial of a single claim against multiple parties 

The United States Supreme Court Advisory Committee 

long recommended just such a change as is now 
proposed, a recommendation which has not been adopt- 
ed, apparently for reasons not concerned with the 
nerits of the proposal. 
Classification: Group C. The 
ry, for in mortgage aecy of N. J. v. Aetna Casualty & 

Surety Co., 19 N. J. at 28 (1955), the rule was con- 

trued to mean what 2b amendment would say, name- 

y, that an otherwise interlocutory order may be made 

final and appealable by the requisite trial court certi- 
tion, whenever the “determination is final as to all 
ues relating to one or several of the parties...” 


amendment is unneces- 





R.R. 4:74-3. Wage Executions; Notice, Order, Hearing 
Proposal: That this rule be amended so as to elimi- 
nate the requirement of a notice to the judgment 
tor of an application for execution on wages. 
Reason: The judgment debtor, having submitted 
himself to the jurisdiction of the court after the in- 
ition of the suit and having knowledge of the judg- 
nt entered against him, should not be entitled to 
ther notice of proceedings to execute on wages in 
rder to satisfy the judgment. Moreover, experience in- 
dicates that judgment debtors seldom respond to such 
tices. The present notice requirement merely makes 
work for the plaintiff’s attorney, the court clerk and the 
udge and serves no useful purpose. 
Classification: Group C. This proposal has been re- 
tedly made and repeatedly rejected. The employ- 
ment consequences of an execution on wages are often 
disastrous to the judgment debtor. To avoid any possi- 
bility of mistake or injustice, the judgment debtor 
iid in fairness be given the additional notice re- 
red by this rule. 
R.R. 4:74-4. Supplementary Proceedings 
Proposal: That an order for supplementary pro- 
ings in aid of execution be permitted to be served 
Dy ¢ -ertified mail, return receipt and personal signature 
iddressee requested, or in the alternative, that cost 
f personal service by a constable or other officer be 
xable as costs. 
Reason: This proposal would reduce the cost to the 
judgment creditor of supplementary proceedings. 
Classification: Group C. If the order is to be such 
aS tO permit subsequent contempt proceedings for its 
violation, there must be personal service. Constables 
and other officer’s fees cannot be taxable as costs with- 
it legislative authorization. 


























GROUP D 
IN THIS GROUP ARE THOSE PROPOSALS 
WHICH, THOUGH POSSESSED OF MERIT, 
THE COMMITTEE FEELS ARE NOT OF SUF- 
FICIENT IMPORTANCE TO WARRANT AN 
AMENDMENT OF THE RULES AT THIS TIME, 
BUT WHICH SHOULD BE HELD FOR CON- 
SIDERATION AT THE TIME OF A GENERAL 
REVISION. 
R.R. 1:27F. Certification in Lieu of Oath « or Affidavit 
Proposal: That the certification provided for in this 
Tule be amended to read as follows: 


“Being aware that a willful false statement will sub- 
ject me to punishment for contempt of court, I certify 
that the foregoing statements made by me are true.’ 

Reason: The present certification is ungrammati- 
cal 

Classification: Group D 





Dismissal of Inactive Cases 

Proposal: That motions for dismissal for lack of 
prosecution be made returnable on the last Friday of 
April and October instead of on the last Friday of De- 
cember, March and June as presently provided in para- 
graph (c) of this rule. 

Reason: This change will help relieve the disruption 
of the work in the clerk’s offices, since notices will only 
be sent out twice a year instead of three times. The 

ist Friday in June is not a good time for such motions 

because if it must be continued for any reason it gen- 
erally goes off until September. Moreover, there are 
many other pressing matters requiring the court’s at- 
tention on the last motion day before the summer re- 
cess. The Friday before the Christmas recess is like- 
wise excessively busy with seasonal activity. It is to be 
noted that this proposal has already been put into 
effect by administrative direction. 

Classification: Group D 


R.R. 1:30-3. 





R.R. 1:33. Abbreviations 

Proposal: That this rule be amended to include an 
abbreviation for a judge of the County Court when 
temporarily assigned to the Superior Court, and other 
temporary assignment situations. 

Reason: To save time and avoid confusion when a 
judge of the County Court is signing orders in Superior 
Court matters. 

Classification: Group D 
R.R. 4:3-4. Transfer of Actions 

Proposal: That a new paragraph (e) be added to 
this rule directing that when a Superior Court case is 
to be tried as to some causes of action and the remain- 
ing issues are to be transferred to the County District 
Court, the court direct that the moving party file cer- 
tified copies with the County District Court to be proc- 
essed there as the original pleadings. 

Reason: This proposal is designed to eliminate me- 
chanical difficulties that result when some issues are 
transferred to the County District Court pursuant to 
paragraph (a) of the rule and other issues kept in the 
Superior Court, since the clerk does not have authority 
to separate the causes of action from the pleadings as 
filed to be transferred to the County District Court. 
While this situation is relatively rare, provision should 
be made in the rules for both courts having copies of 
the necessary papers in their respective clerk’s files. 

Classification: Group D 
R.R. 4:20-6. Certification and Filing by Officer; Copies 

Proposal: That the last sentence of paragraph (a) 
of this rule be deleted 

Reason: If the proposed change in R.R. 4:120-11 is 
adopted, this proposal will empower the County Clerk 
to dispose of the case copy file including any original 
deposition filed with him under this rule without trans- 
nitting it to the Clerk of the Superior Court, and in 
time eliminate docketing, filing and other clerical work. 
It would also strengthen’the powers of the Clerk of the 
Superior Court to purge these documents without mi- 
crofilming. This matter is presently being handled un- 
der an administrative directive along the lines of this 
proposal. 

Classification: Group D 


4: 23, ‘Seterantenten to Parties 





"aan an That this rule be amended to provide for 
1 less copy of interrogatories when the action is in the 
County or District Court 


Reason: To save preparation of ee copies. 
This would appear to be covered already, however, by 
R.R. 5:5-1(f) and R.R. 7:1-3 

Classification: Group D 
R.R. 4:42-1. Voluntary Dismissal: Effect Thereof 

Proposal: That the subparagraphs of paragraph (a) 
of this rule be designated (1) and (2) instead of (a) 
and (b). 

Reason: This change 
ing the rule. 

Classification: Group D 


would avoid confusion in cit- 


R. R. t 102-4. Notice; Attorney; 
Proposal: That the word 
last sentence of paragraph (b) 

to “notice”. 

Reason: The application for examination is made 
on motion, but the reference this sentence would 
appear to be to the notice of the hearing. 

Classification: Group D 


Order for Examination 
“motion” in the next to 
of this rule be changed 





R.R. 4:115. Oaths and Acknowledgments 

Proposal: That an additional subsection be added 
to this rule requiring an acknowledgment to be added 
to a power of attorney. 

Reason: The statutes and rules presently do not re- 
quire an acknowledgment. The practice, however, dif- 
fers from county to county, and it would seem desir- 
able that an acknowledgment be required. 

Classification: Group D. 





R.R. 4:120-11. County Clerk 

Proposal: That this rule be amended by adding at 
the end the words “and providing a final determination 
of the case has been filed and the time for appeal has 
expired.” 

Reason: This would avoid the destruction of any 
papers by the county clerk, including the original dep- 
osition, until after the case has been finally disposed 


of. As a matter of practice the clerks do not destroy 
the file unless this has occurred. 
Classification: Group D. 





Civil Procedure Form 41. Order for Publication; Matri- 
monial 

Proposal: That the first sentence in the last para- 
graph of this form be amended to make it clear that 
only the first publication is required to be within 20 
days of the date of the order. 

Reason: The present language is not in the best 
rhetoric and may be confusing. Read literally it im- 
plies the impossible, that all four weekly publications 
be within the 20-day period. 

Classification: tsi D 

GROU PE 

IN THIS GROUP ARE THOSE SUGGES- 
TIONS WHICH, IN THE OPINION OF THE 
COMMITTEE, REQUIRE IMPLEMENTATION 
BY LEGISLATION AND CANNOT BE EF- 
FECTUATED BY RULE OF COURT. 


R. 1:26. Prohibited Practice of Attorneys 

Proposal: That the practice of law by part-time 
judges of the County Court, the County District Court, 
the Juvenile and Domestic Relations Court and the 
Municipal Courts be further restricted. 

Reason: Even the best part-time judge is frequently 
in a situation where there is a conflict between his 
position as a judge and his position as an advocate. The 
present situation is unfair to other lawyers and liti- 
gants who are involved in matters in which the judge 
is attorney for the adverse party, it raises at least the 
suspicion in some instances that the prestige of judi- 
cial office inures to the advantage of the judge’s 
clients, it raises doubts as to whether the judge is 
completely unbiased in matters coming before him in 
his judicial capacity, and it generally adversely affects 
the public’s respect for and confidence in the judiciary. 

Classification: Group E. The basic solution to the 
problem lies in the elimination of the part-time judge 
from the judicial system and not by rool se restrictions 
on their practice by rules of court which at best can 
only sstedisinheaniies deal with the problem. 





N JS. 24:5-18. Wills, Inventories and Letters Trans- 
mitted to Clerk of Superior Court 

Proposal: That this statute be amended to eliminate 
the requirement for the central filing of wills with the 
Clerk of the Superior Court. 

Reason: This statutory requirement for the central 
filing of all wills and inventories and of a report on 
all letters of administration apparently was originally 
enacted for the greater protection of wills at a time 
when facilities for their ~ servation in some counties 
may have been inadequate. Today it serves no useful 
purpose, other than the convenience of those interested 
in geneology. It does result, however, in considerable 
unnecessary expense. Before sending the wills and in- 
ventories to Trenton, the Surrogate’s offices have cop- 
ies of them made by photostat, microfilm, or typewriter 
so that their records on the administration of the estate 
will be complete. The Superior Court Clerk in Trenton 
must file and index the wills, inventories and reports 
and no provision exists for their eventual destruction 
after microfilming as with other court records. This 
duplication of effort is expensive and wholly unneces- 
sary. The original will, etc., should be filed with other 
papers with respect to the estate in the Surrogate’s 
office, all of which are adequately equipped to keep such 
records. If records as to land titles, etc., are entrusted 
to be kept in the counties there is no reason why these 
records should not be left in the counties. If it should 
be determined that some useful purpose would be 
served by a central indexing of wills and letters, then 
all that would be required is for the Surrogate to send 
down an index card for each containing the necessary 
information as to name etc., which could be easily and 
inexpensively filed. 

Classification: Group E. 





N.J.S. 3A4:6-5. Spouse Entitled to Assets Without Ad- 

ministration Where They Do Not Exceed $1500. 

Proposal: That consideration be given to amending 
this section of the statutes as follows: 

(a) Eliminate the words “free from all debts of the 
intestate” and substitute therefor the words “for the 
benefit of the surviving spouse and creditors without 
entering into a bond.” 

(b) Add at the end of the section: “Upon the filing 
of the affidavit, the surviving spouse shall have all the 
rights, powers and duties of an administrator duly ap- 
pointed for the estate and as such, may be sued as if 
he or she had been appointed administrator by the 
Surrogate or the Superior Court, as the case may be.” 

(c) If the surviving spouse is to be given some sum 
free from debts of the decedent, then a new section 
should be added providing: ‘Where a decedent dies 
leaving a surviving spouse, or a minor child or children, 
or both, said decedent’s real and personal property to 
the extent of $ and to the extent that such 
property goes either by will or by intestate succession 
to such surviving spouse or minor child or children, or 
both, shall be exempt from all claims of decedent’s 
creditors, except claims for administering the estate 
which cannot be paid from other assets of the estate 
becalise of the insufficiency of such other assets. 

(d) Instead of any blanket exception of claims, add 
as an exemption certain other of the preferred claims, 
such as funeral, hospital and doctors’ bills. 

(e) If any of the foregoing changes are made, 
amend N.J.S. 3A:4-2 by placing at the beginning of the 
section the words “except as otherwise provided by 
Chapter 6, section 5 of this title.” It would have to be 
made clear that this exception applied to both para- 
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| the mailing of the simplest letter 
| trom his office involves a mini- 
Recognition of the upper limits | mum cost in excess of a dollar.) 
a a ae poset eiepead And what of the case in which 
recognize the nether limits of | Plaintiff's attorney ignores the 
the “jurisdiction of the United | “request”. After ns decent interval 
PR Riedie es ight | (the rule mentions 5 days), de- 
seg Aiseel roa a dar he ’|fense attorney writes to plain- 
oe cee A gr or ‘Ur- | toff’s attorney gently reminding 
ree ne a a | him of his having “inadvertently 
Point IT. overlooked” the request. In most 
The Amendment creates need- | cases this will produce the de- 
less prolixity, effort, and expense. | sired gpg Should it prove inef- 
Plaintiff’s attorney prepares | fective, a second letter is sent in 
his summons and complaint, | somewhat less restrained langu- 
under the amendment, exactly|age. If this doesn’t do the job, 
as he has done since the 1948| defense counsel scurries back to 
court revision, save only that he| the rule where he discovers that 
demands judgment in general,|no mode of enforcement nor 
rather than in specific, terms. | penalties or sanctions of any sort 
Defendant, however, now has/| have been provided. 
a new burden. If he is to know; Accordingly, he thinks of the 
“how much plaintiff is suing|catch-all weapon which lies in 
for” (about which more below) | R.R. 4:7-2, an application for an 
he must serve a “written re-, order made on motion. A spate of 
quest”. The practice has devel- | such motions can reasonably be 
oped of including the request in| expected (the writer is presently 
the answer. The rule does not | confronted with the necessity of 
define the format of this request,| bringing a number of them, a 
but, inasmuch as it does provide | situation he cannot help but re- 
that the “statement (of damag-|gard as loathsome), and it can 
es) shall not be filed except on|be expected that, in our more 
order of the court”, one eee populous counties, a third motion 
| 


(Continued from page 5) 


that the “statement’’ought to be! list can be added to the existing 


in the form of a pleading and/|two: “Interrogatory Motions” 
that, therefore, so ought the | and “Regular Motions” (some- 
“request”. | times jocularly called “real mo- 

If the “statements” which the | tions”, as if by way of making an 


|onerous distinction). This is a 
however, most practitioners do|subject worthy of its own re- 
not seem to agree with this ob-|examination, but it cannot be 
servation. “Statements” have | undertaken herein. 
been furnished on letterheads,| Motions take time - and cost 
“memos-from-the-desk of”, and|money. They involve dictating, 
as indorsements typed upon the |typing, and serving notices, which 
request ala interrogatories and} must be “filed” in Trenton (in 
answers thereto. ;}Superior Court matters) and 
The request having been re-/| “listed” in the County Clerk’s 
ceived, plaintiff’s attorney, if he | Office. They require drawing and 
does not choose to ignore it, as| filing affidavits of service. And, 
is the frequent case, now has the|if the mere filing does not pro- 
job of providing the statement.! duce a salutary effect in that the 
Irrespective of the degree of for-|movant’s end is gained before 
mality with which he does so,|the return day, court appearances 
he is put to the necessity of = | become necessary; lists become 
further effort. Presumably, he re- | clogged; congestion grows; able 
examines his file and re-valuates | judicious minds must be turned 


writer has received are typical, 





his case. He calls in a stenog-|to the treatment of problems 
rapher; he dictates; she trans-|worthy of the kindergarten 
cribes; postage or Lawyers Serv-; teacher. Answer the Interroga- 
ice charges are involved. | tories! Supply the Statement! 

Now defendant has finally got- | Give back Johnny’s ball to him! 


ten his “statement of damages | 
claimed”. Assuming, as is true 
in most cases, he is representing 
an insured defendant, he must 
now advise his carrier of the 
imount, either by his own letter 
or by reproducing or having a 


The orders must be drawn; 
entry thereof must be obtained: 
they must be served and filed - 
and, unless movant has armed 
himself with such an order in 
advance of the return day (in- 
creasing the initial time and 


copy typed-up of that which he jabor requirements), he must ob- 
eived from the plaintiff, or/tain his adversary’s consent to 
both. In all events more time of|the very order which has been 


the lawyer and his stenographer | latter’s 
is involved, and more expense is 
incurred. (A well-Known attorney 


once remarked to the writer that 


made necessary by the 
deficiency! 
All of 
him, our 


suffering 


the foregoing behind 
hypothetically long- 
attorney has finally ob- 
tained his statement of damages 
claimed, and, because the rule 
| does not provide for a beakdown 
Complete Line of Office Equipment ]| | in multi-count complaints, 
EDELSTEIN OFFICE FURN. WHSE.})chances are good that he has 
200 Montgomery St, Paterson, NJ | received a lump sum figure in a 
LA 3-6153 case involving 2 personal injuries, 
| a per quod claim, and an asserted 
| property damage count! 
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COMPLETE ATTORNEY COOPERATION | | 
oor JUDLOWE | ® 


ee 


It is to be noted that an over- 
ll slackening of the process of 

: & SIGL defending lawsuits (a most un- 
ACCREDITED PUBLIC ‘ADJUSTERS desireable condition), necessarily 
QF INSURED PROPERTY : results from all of the foregoing. 
: In fact, it may be stated that, 
until the statement is in hand, 
defense counsel is at loss as to 

















the extent to which he shall 
commit his client by way of the 
fuse of discovery, depositions, 
|medical experts’ opinions, and 
| other defensive measures calcul- 
lated to be expensive, since he 
does not know if the matter will 
warrant the use of “big guns” or 
not. 
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Point III. 

The rule results in an insured 
defendant learning of _ the 
“amount for which he is being 
sued” from his carrier, in the 
first instance, rather than by 
way of the papers served upon 
him in the suit. 

At first blush, this may appear 
to be a meaningless, picayune ob- 
jection to the elimination of the 
ad damnum clause, but this is 
simply not the case. 

When, under the old practice 
the assured was served with a 
complaint containing an ad dam- 
num demand far in excess of his 
coverage, it was meaningful to 
him, per se, even before he be- 
came informed of that fact by 
letter fror: the insurance com- 
pany to whom he sent the suit 
papers. And when the excess 
letter arrived, he was well aware 
of his position and the possible 
need to consult his own counsel. 

Under the present amendment, 
he is served with a suit; he for- 
wards it to his agent who sends 
it on to the carrier; and then he 
receives a letter from the insur- 
ance company advising him that 
the demand probably exceeds the 
coverage. This the carrier does 
not, and cannot, really know. It 
must, however, sena such a letter 
in every case. 

The impact upon the insured 
defendant is simply not the same, 
and this may have decided dis- 
advantages, both in the pursuit 
and the disposition of the litiga- 
tien. 

It is thus seen that the effort 
to implement the philosophy of 
Botta v. Brunner, supra, has cre- 
ated pitfalls on all levels - legal- 
istic, economic, and practical. 
Yet, the desired end - elimination 
of the ad damnum clause from 
the complaint so that the latter 
may, in a proper case, be offered 
to the jury without the irrelev- 
ancy of the former, is worthy and 
capable of accomplishment. 
Suggested corrective measures 

Two alternate methods come 
to mind, either of which appear 
to satisfy all purposes. 

1. The most simple method would 
be to alter the form of the 
summons so that the amount 
claimed in damages (count by 
count, if there be multiple 
claims) is set forth therein. 
The defendant, his carrier, and 
its attorney would all be ap- 
prised, on mere inspection, of 
whether or not the case was 
susceptible to removal to the 
Federal Courts and whether or 
not the controversy involved a 
claim in excess of the cover- 
age. Since plaintiff’s attorney 
must prepare a summons in 
all events (except where other 
process is employed by reason 
of a specialized type of action 
- which would not involve the 
present problem), his burden 
is but slightly increased. All of 
the other objections are swept 


away. The complaint, free of 
taint, could be shown to the 
jury. The added burden to 


counsel and court is eliminated. 


It occurs to the writer that, ir 


suggesting a change in the 
summons, he may be tamper- 
ing with the sacrosanct, al- 


though he knows not wherein 
that may be so. If, however, 
this is, in fact, the case, con- 
sider a second alternative, as 
follows: 

2. At the time plaintiff's attorney 
prepares his original summons 
and complaint, he adds to the 
copy or copies of the complaint 
intended to be served upon the 
defendant or defendants, a 
statement of damages claimed, 


7] 


count by count. This might 
even be done on a separate 
sheet, susceptible of removal, 
should the pleading subse- 
quently be offered at trial. 
Alternatively, the offer could 
be limited to the original copy 
contained in the jacket of the 
suit in the Trial Judge’s pos- 
session. 

This last suggestion has the 
additional merit of avoiding 
newspaper reports, at the time 
of filing of suits, of the damag- 
es claimed, since the figures 
would only appear on the 
copies going out for service, 
and it is presumed that the 
co-operation of the various 
sheriff’s offices could be ordered 
and obtained. 


The additional work is neglig- 

able, and is performed at the 

outset, when it consitutes no 
real burden. All other objec- 
tions fall. 

It may be noted that with the 
adoption of the first suggestion, 
the practice could extend even 
to the County District Court, so 
that uniformity would obtain. 

The need for corrective action 
is great, and the time is now. 
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said deceased, 
» is hereby given to the creditors of said 
¢ b » subscriber. under 
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l, 1961 
EE-MAT CORPORATION 


SMALI President 
ATT ES 
>¥ David Herma 
PAVITD HERMAN, Secretary 
Pe Anr. 20. 27. May 4 $25.92 
STATE OF NEW JERSEY 


PEPAKTMENT OF STATE 
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I whom these presents may come. 







. It appears to my satisfaction. 
renticated record of the proceed 


COR POR ATION 
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ac orporation of _ State. . eee principal | 


No 50 
est ‘Orat ce 


Jers sey Seek 





> ‘ther eof 
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. Co rporations, General. of Revi 
x caer” 





of this Certiticate of "Disselation. 
THEREFORE. I, the Secretary of 
of New Jersey. Do Hereby 
aid corporati on did, on the 
il, 1961 file in 
nd attested consent 
tion of said cor- 








geet 
by all the 


consent and the reco 








f the proceedings aforesaid are row on Bie 
n my said office as provided by law. 
IN TESTIMONY WHEREOF. 1! 
have hereto ae my hand and af- 
fixed mr offici sea!. at Trenton 
this urt i lay of Apri 
(Seal) A.D ne the aoae nine hundred 
and sixty-one 
EDW "ARD S, PATTEN 
Secretaru of State 
LJ Apr. 20, 27. May 4 $21.60 





Supreme Court Rules Committee Report 
(Continued from page 13) 





graphs of section 2. 


Reason: The present statute and these proposals 
raise the question as to how far the Legislature can 
go in exempting estate assets from debts of the dece- 
dent without raising a question of due process of law. 
Moreover, there is an inconsistency in this statute as 
it presently stands, since if the real and personal prop- 
erty of the intestate came to $1501 none of it would be 
free from the debts of the intestate. 


Classification: Group E. 





the voluntary dissolution thereof 
is consent of all the stock- | 
in my offiee that 


nie whom process may be | 
las complied with the requirements | 
sed 


Ty to the} 


stockhol wade i 


LEGAL NOTICES 





Dated: April 11. 

ESTATE OF DORA POL EVSEI, deceased 

Pursuant to the order of DAVID 4, 
WIENER, Surrogate of the County of Esser 
this day made, on the application of the 
undersigned, Executor of deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber, 
under oath or affirmation, their claims and 
demands against the estate of said decease 
within six monbts from this date, or they 
will be forever barred from prosecuting or 
recovering the same against the subscriber 

SON Be I . 








STATE OF NEW JERSEY 
DEPARTME NT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom theae presents may com 

Greeting 


ars to my satisfacti 
record of the proceed 

ntary dissolution there! 
pommens of all the stock 
in fice that 

NT COR POR ATION 

this State, whose principa 

tN 364 Hi r 






_WH ERE AS. It apr 










t ru rte th day of 
A.D., one thousand nine 
and sixty-one. 

EDWARD J. PATTERN. 
Secretary of State, 


L.J Apr. 20, 27, May 4 $21 


Seal) 





NEW JERSEY 

T OF STATE 
DISSOLT TION 
presenta may come 


STATE OF 

DEPARTMEN 

CERTIFICATE OF 

To all to whom these 
Greeting 

WHEREAS, It appears to my satisfaction 

by duly authenticated record of the proceed 





ings for the voluntary dissolution thereof 

by the unanimous consent of all the stock 

ee deposited in my office that 
DREAMLAND BOWLING ARENA 


-_ me prince ipa a 
sade >My 







a “cori meanien of this _State. 
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is situated 









prel iminary to the fesuin 
ate of Dissolution. 


*REFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
ration did. < b 





Cert ify that Se said “rp 


ith 1961 





“u and attested consé 
dissolution of said 

executed by all the etockholders 
which said msent and the record 
of the pro ee zs — d e? now on file 
‘ 





having 


in writing to the 








my said led 
IN MESTIMONT. WHEREOF. I 
have herete set my hand and atf- 
fixed mv official seal. at Trentor 
I nth iy of Ar 
Sea ) th ousand nine hundre 


yne 


J. PATTEN 
of State 











SOMEONE 
LOCATED? 


TRACERS CO. OF AMERICA 
513 MADISON AV., N.Y. 22, N.Y. 
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LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES | LEGAL NOTICES 
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E WIL Dated ee ated 1 Ap 14. 1061 ESSEX COUNTY COURT Dated: April i 106 1 
S TE OF WILLIAM G. | UCHS sed ST ZaLL E. K 4Y, deceased STI LER. =i LAW DIVISION | ESTATE OF ANNIE M. TAYLOR, deceased 
suant to the order of vay iv h he order DAVID H VIL ACTION rursuaut tv the order of AV 
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made on the application of 
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ua is. against the aaah 
witpin six months from this 
: + forever barred from prosecuting or 
veriug “the me against the subscriber 
GER TRUDE YOUNG 
in BD Attorney 
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SLATE UF NEW JEKSEY 
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e.a 400 
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PATTEN 
State 
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TIFICATE OF DISSOI SION 
thene 





t apa 














z 
2 aid office as provided by law 
IN TESTIMONY WHEREOF 
have hereto set my hand and af 
fixed my official seal. at 
Sea A.D one thousand ‘nine bur 
and sixty-one. 
EDWARD J. PATTEN, 
Secretary of State, 
20, 27, May 4 $2 
ESSEX COUNTY COU}! 
CIVIL ACTION 
JUDGMEN'I 
MATTER OF THEI 
ATION OF JOAN 
TESTA FOR 
~ An 
RTATF OF NEW JERSEY 
DEPARTMENT OF 8TATE 
a “ERTIFICATE OF DISSOLUTION 
Si . whom these presents may come 
Greeting: 
WHEREAS 






It appears to my satisfaction 
y authenticated record of the proceed- 
for the voluntary dissolution thereof 
the unanimous consent of all the steck 
8, deposited in mv office that 


SIGRHAM INC 
ee State. 


rporation of whose principa 
ray AY 





Je Ar a 
the agent therein ‘ond in charge thereof. 
whom process may be serve). has 
ed with the requirements of Title 14 
orations. General. of Revised Statutes 
f bse Jersey. preliminary to the issuing 

mL s Certificate of Dissolution 
ad NOW THEREFORE, I. the Secretary of 
‘ate of the State of New Jeracy. Do Hereby 








Meortity that the aaid enrnoration a4 an the 
‘irteenth day of April, 1961. { 

eS duly executed and attested consent 
meer ting to the dissolution of said cor- 
tiene *recuted by all the stockholders 


baie which said consent and the recom 
the noreceedings aforesaid are now on file 

‘2 mY said office as provided by law 

IN TESTIMONY WHEREOF 1 


have hereto set my band and af 
fixed wv official gen) at Trenton 
eile this Thirteenth day of April 
Seal) A D.. one thousand nine bundred 
and sixty-one. 
EDWARD J PATTEN. 
Merretary of Atate. 
-J.—Apr. 20, 27. May 4 $21.60 



























































TATE 





THEREFORE 


State 


the 








1d six 
EDWARD 


Secretary 





E I WA RD 


Secretary 


Apr 










































of the County of Essex, of DAVID H JUDGMENT 
the application of the County of Essex, 
said deceased. plication of the} In th Application ) 
creditors said suid deceaseu, | of LE » and THELMA } 
“subse riber. under to the creditors v1 | ¢ -aaggptcee =e ‘ is wife ~ leave ) 
ms and demands the subscribers, he name of EROY ) 
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this day made on the 
undersigned, Executors of 
notice is hereby given to 
deceased to exhibit to the subscribers, 
under oatu or affirmation, their claims and 
| demauds against the estute of sald deceased 
} within six mouths from this date, or wey 
|} wil. be forever burred from prusecullng or 
cecovering the same against the subscribers. 
JOHN GARRIGAN 

KATHLEEN GARRIGAN 

& MORIARTY, Attorneys 


application of tae 
said deceased, 


| 
| WIENER, Surrogate of the County of Bsnes, 
the creditors uf 


sald 


| (;ROSKEN 


60 Park Place 

Newark 2, N. . 

L.J Apr. 20, 27. May 4. 11, 18 
STATE OF NEW JERSEY 
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WHEREAS, 
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the stock yy dul ca rd of the 10 days i ‘y duly authenticated record of the proceed 
t ngs fo la solution thereof | the ’ xs for the voluntary dissolution thereof 
y tt 18 nsent of all the stuck f n | uy the unanimous consent of all the stock- 

; yrincipal ers my t New Ww | solders, deposited in my office that 

7 Mi ee G Ss. IN 20 di nt \ BERGFAIR REALTY, INC 
‘ Morris o t t eatiol 4 corporation of this State, whose principe 
» . ‘ flice is situated at No. 921 Bergen Avenue, 
t reof he ( yt A ( ( leu the City of Jersey City, County of Hudson 
bas | tic, Stat ‘ to State of New Jersey (Louis P. Brenner 
te ahh nen ce “lux the agent therein and in charge therevf, 
te tatutes t s : pen whom process may be served), has 
y “fesuing rR mplied with the requirements of Title 14 
Renuiacen ai me , - : C.J bag eg me ere of _——e —- 
ecreté 4 mn WOR s of New Jersey, preliminary to the iseuing 

y. De Herebs Dissolution. ,| BENNETH H BROOKMAN Gan f this Certificate of Dissolution. 

, e Aid tains oe avaae the Ac TCS doll Rass ered ze __ | NOW, THEREFORE, I, the Secretary of 
att exted consent tion did, co Ya ” 5 a of the State of New Jersey, Do Hereby 
mn of said cor- . file in] ESSEX COUNTY COURT ‘ertify that the said corporation did, on the 
t stockholders 4 ed consent | DOCKET NO enth dia , \p 1%}1, file in my 

and the record said cor- | , rr ifee & duly executed and attested consent 
are now on file stockholders | KINAI DEN writing to the dissolution of said cor 
ied by law the reeord | Pa : poration, executed by all the stockholders 
WHEREOF I y on file} jx PHE MATPER OF THE APPLICATION thereof, which said consent and the record 
t t hand and af- law OF HARRY MORRIS JURKOVITZ and [of the proceedings aforesald are now on file 
n 4 1. at Trenton i EVE I] SUDITH MAXINE JURKOVITZ wife nh my said office as provided by law. 4 
t f Apr and af a tin eae: tial “ean IN TESTIMONY WHEREOF, 1 
thousand nine hundred at Trenton | Haricy MORRIS YORKOWITZ have hereto set my hand and af 
\ UDITH MAXINE YORKOWITZ fixed my official! seal, at Trenton. 
PATI \ he - this rent day ot Apri 
State Seal) A.D., one thousand nine hundrea 
27, Mas $21.60 , . i M and sixty-one 
ages y 3 k EDWARD J. PATTEN 
« s-1.60 “31. ma Secre tarw of B&tate. 
verities R Apr. 20, 27. May 4 $21.60 
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to my satisfaction st CERTIFICATE OF DISSOLUTION 
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ssolution thereo eal | 
‘ of alt the stocl parcece, It p S. It appears to my satisfaction 
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WATSON w vu I for the voluntary dissolution thereof 
whose oO t . unanimous consent of all the stock 
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Aldw Watso ; } bhp a State. whose 
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f New Jersey D Hereby gate sets rr yok de ‘ 1 f this Certificate o issolution 
Bald entparation od. 08 th telnet cent NOW. THEREFORE, I. the Secretary of 
f oe. oe OHN CRA State of the State of New Jersey. Do Hereby 
execute aud at ae SS 6 (prtit tha + es corporation @ i tye 
the dissolut! eaid ested consent | ,, I l (se Tenth P a — . A "1961 arse = 
by a stockhbo er sald oe Att P my office july execute a and attested consent 
; aunt record stockholders | » 1981 Ie eee Bd ne +4 id 
id sent ‘ a! the record 2 w Be t he diseoln lon of said cor 
aforesaid are now on file Pps Z a da ike : “ration, executed by all the stockholders 
ff as provided by law by law | thereof, which said consent and the record 
TI STIMONY WHEREOF I vias w HEREOF I ESSEX COUNTY COURI ” the proceedings aforesaid are now on file 
hereto set my hand and af aoe hend and ef- LAW DIVISION In my said office as provided by law. 
my official sea at Trenton at Trenton IPMKET NO IN TESTIMONY WHEREOF I 
} teent a $ : have OIVIL ACTION have hereto set my hand and af 
thousand nine hundred Seal) 4D ee - nine hundred FINAL JUIKIMEN'T fixed mx official seal. at Trenton. 
€ an tl Pentl day of AD 
J PATTEN EI > x HE (Seal) A.D one thousand nine hundred 
of State Pp LITT BRUCE and sixty-one. 
I ¢ iY G21.¢ ENN ZAVIN EDWARD J. PATTEN 
ty rm ie ni PAREN Secretaru of State 
- 2DIAN i Ap 20, 27, May 4 $21.60 
WAVE TO 
SCOTION OF STATE OF NEW -QEY S OF MERIT == = 
D CAPITAL OF DEPARTMENT | ATE a i Osa Daten wane 
, : aeey & eae “ G ‘\ G STATE OF NEW JERSEY 
N¢ ER EF 
I CERTIFICAT!I F LUTION } DEPARTMENT OF STATE 
al office in this | To all to whom these presents may come.) viunirr BRUCE ZAVIN and DONALD CERTIFICATE, OF DISSOLUTION 
Park | . wienies I tisfactt (FLENN AVI fants their parent and! Toa all to whom these nreaents may come. 
SREAS t appears to my satisfaction it yg 3 S Greeting 
- r duly authenticated record of the proceed ; Co WHEREAS, It appears to my satisfaction 
\ wren ings for the voluntary dissolution thereof | complaint 1 rele | by duly anthenticated record of the proceed- 
" “ i by the unanimous nsent of all the stock ime < f ings for the volontary dissolution thereof 
nolders. deposited in my that nd Lb iB e Gay |} by the unanimous consent of all the stock 
) e State PLAZA CA 1S INC ! And pearing to the Court that the holders, denosited 1 mv office that 
vy that} a corporat of this Stat whose principal ha mplied i rf v COLLORA’S RESTAURANT 
i T 4 fics 5 ¢ Street the statute N.J.S 1 |} Seq. and the | a eorporation of this State. whose princinal 
St s he 1st Be Eases. rules relating thereto: and Co being | office is situated at No. 125 Elm Street. tr 
- wir se for r Verr atist t there a CASO rb ie | the Town of Westfield, County of Tnion. 
1 «Ww § ts and ohare thereof, | tiens State of New Jersey (Louis J Dug chi 
Une pit K r may be served), hae it 1 m th being the agent therein and in charge thereof, 
Bo t lirements of Title 14 adjudged that M ™ whom process may be served) ae 
as of Revised Statntes | (lenn Za ‘ “1 with the reanirements of Title 14 
3 a preliminary to the iseuing tu guardia ( ns. General vines Statutes 
< g if thi 8  Gortiticnte of Dias tion ire he vy authe Jerse. preliminary » the issuing 
NOW, THEREFORE, I, the Secretary of | «f Mer rice this Certificate nf Disselotio 
: ug Y State of the State of New Jersey. Do Hereby | © ! Pe edst bag nee a I : ratatahap aS os 
ws T} ae ‘app eriggeltirs bellies : Ane vit State of the State of New Jersey 0 Hereh 
s SEC a ie el had, 4 7 161 es f dedi i nt Certify that the said cornoration did. on the 
3 to rr red as tice a duly executed and attested manaint ' Twenty-seventh day of March, 1961, file in 
ir Sas hy * aie Bhs e v office a duly executed and attested consent 
b . n writing to the diss of said cor- re - r ¢ r rritinge ¢ the iseolntion of said cor 
. worat executed by all the stockholders pre ‘ e the judemen Ain | te wetting: ta) the cipeouner © : 
t tl eer hich said i tha recow lavit of public ff judgment with the | poration, exeented by all the stockholders 
€ the bse tiuwe ae ser ne, Feces Essex County rk and ¢ ti 2» which said consent and the record 
ate to be no mj 1d 0 P y ! 1 pur t ¢ the - said o «© ae vrocided by law 
tary and IN TESTIMONY WHEREOF, 1 1 rule auc mi TN TESTIMONY WHEREOF. 1 
t r fixed the have hereto set my hand and af Cy S have hereto eet my hand and af- 
rv Yi; fixed mv officita#! sea at Trenton : fixed my officta) seal at Trenton 
7TS 4 s I i f April J iw on this Twenty-seventh day of March 
Er Jr Pres Seal) A ne thousand nine hundred (Seal) A.D., one thousand nine hundred 
S Pr nt ont sixty-one and sixty-one 
EDW ARD J ESSEX COU NTY COUY EDWARD J. PATTEN. 
Rerretars: of W DIVISION Secretary of State, 
z J Apr. 20. 27. 3 4 $21.60 ET NO | L.J Apr. 6, 13, 20 $21.6 
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CERTIFICATE OF DISSOLUTION and = ITH MIQOL for leave CERTIFICATE OF DISSOLUTION 
al whom th presents may come, | 8 sof eel To all to whom these presenta may come, 
| CHAR Lbs MIC HAPL ind EDITH Greeting: 
my satisfaction, | MICHA respective WHEREAS, It appears to my satisfactior 
of the proceed: | P | by duly authenticated record of the vroceed- 
solution thereof| CHARLES MICOL and EDITH MICOL | ings for the voluntary dissolution thereof 
f all the stock- | having this 15th of Apr 1961. made| by the unanimous consent of all the stock 
fice that to this ~ Court by a ly verified | holders, deposited in mv office that 
LATION roa lyment a £ 1} BUC KSAM CORPORATION 
whose nen n sof © HAR! ES ICHAT .|@ corporation of this State. whose princinal 
Br Street MIC HAEL, respective 1 i office is situated at No. 68° Franklin Street 
of Essex, Court that tl in the Borongh of Tenafly, County of Bergen 
s M. Ravin } ry ‘| State of New Jersey (Eugene B. Pr 
harge thereof. 1 being the agent therein and in charge thereof. 
served). has Inon whom process ay be served) has 
of Title 14 mplied with the iirements of Title 14 
ised Statutes Corporations. General. of Revised Statutes 
to the issuing | 1 i f New ae rsey et minary to the isening 
ution (CHARLES MICO f this Certifies D ution 
e Secretary of they hereby NOW THE RE For FE » Secretary of 
ey. Do Hereby State of the State of New | Do B 
tien did n the | Certify that the said corpora did. o 
1 in : | ieeneecaiatte day of March. 1961, file in my 
attested consent | office a duly executed and attested consent 
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jon, c stockholders 
th which and the record 
T f the proceedings aforesaid are now on file 
n my said office as provided y law. 
IN TESTIMONY WHEREOF. I 
have hereto se hand and af- 
rey fixed mr official at Trentor 
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d recorded (Seal) A.D.. one thousand nine bundred (S) CHARL 
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of State Secretary of State Nethar 
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IN TESTIMONY WHEREOF. I! 
have hereto set my hand and af- 
fixed my officia! seal. at Trenton. 
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EDWARD J. PATTEN. 
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YHEREAS, It appears to my satisfaction. WHEREAS, It appears to my satisfaction. WHEREAS, It appears to my satisfaction. WHB s | WHEREAS, It appears to my satisfaction 3 
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holders, deposited in my office that holders, deposited in my office that holders, deposited in my office that holders, di 
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office is ituated at No. 17 Academy Street. | office is situated at No. 17 Academy Street. | office is situated at No. 17 Academy Street, iflice ~ si tuated a No. 17° Acs vind y Str a | office is eee at No. 17 Academy Street * 
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aang ee eae aggre ol yyy me being the agent therein and in charge Ne heing the axent therein and in charge thereof. | jeing the agent therein and in charge thereof, | D&ink the agent therein and in charge thereu! 
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of this Certificate of Dissolution. Jiseolution ' : 
NOW, THEREFORE, 1. the Secretary of | Of .thle Corns e oe Tw the Secretary of | Of this Certificate of Dissolution, =» 0) | of ‘this Certificate of Dissolution. | NOW, THEREFORE, I. the Secretary ot i 
State of the State of New Jersey, Do Hereby State of the State of New Jersey. Ito Hereby | oy ; PD News ay Maveby NOW, THEREFORE, I. the Secretary of | State of the State of New Jersey, lo Hereby 
Certl ; id. on the e tate of the State of New Jersey. Ilo Hereby | crate of the State of New Jerses. Do Hereb [ tt Stat 
rtify that the said corporation d Certify that the said corporation did. on the | ('crtire that the said corporation did. on the | S{2t of t tate o e ereby | Certify that the said corporation did. on the tat 
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this WORARIRES etoeoRMA ate sow ice Sle thereof, which said cousent an ue sees thereof, which said cousent and the record tn eg executed by all the stockholders | thereof. which Said cousent and the record 
air aeiae alice aa Gicbvinel. bw daw. of the proceedings aforesaid are now on file ff the proceedings aforesaid are now on file oetede which said cousent and the record | +f the proceedings aforesaid ae —. on file rep 
IN TESTIMONY WHEREOF. } in my said office as ga EL : n my said office as provided by law. of the proceedings aforesaid “< now on file | mr said office as provided by bate 
ake GAA ee Nase RGR AGA eT: IN TESTIMONY a eat rl IN TESTIMONY WHEREOF. 1! | !n my said office as provided aw. IN TESTIMONY WHEREOF } 
SEE AGE aa, ue ato ohemin have hereto set my hand and af. | have hereto set my hand and af IN TESTIMONY WHEREOF. 1} have hereto set my hand and a! 
iat : “ ie o . fixed my official seal. at Trenton. fixed mv official seal. at Trenton. — a pA gen Fmd ae fixed mv official seal. at Trentor 
nis wenty-ninth day of March, 5 E "f 3 xed my official seal. a renton, ez 
(Seal) A.D., one thousand nine hundred _ this Twenty-ninth day of March. this Twenty-ninth day of March. si | : this th day of March 
and sixty-one. (Seal) A.D., one thousand nine hundred] (Seal) A.D... one thousand nine hundred this Twenty-ninth day of March.| (Seal) A.D., ons yusand nine hundred S 
EDWARD J. PATTEN, and sixty-one ee | and sixty-one (Seal) A.D., one thousand nine hundred | and sixty-one. — Bt 
Secretary of State. EDWARD J. PATTEN EDWARD J. PATTEN, and sixty-one ro: EDWARD J. PA TTEN, 
L.J Apr. 6. 13. $21.60 Secretary of State. Secretary of State. EDWARD J. PATTEN, | Secretary of State. 
L.J.—Apr. 6, 13, 20 $21.60 | L.J3.—Apr. 6. 13. 20 $21.60 Secretary of State. | L.J.—Apr. 6, 13, 26 $2 
| L.J.—Apr. 6, 13, 20 $21.60 | 5 
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MM, whom these presents may come, | i, all to whom these preeents may come, Bd te whom these presents may come, r CERTIFIC ATE OF DJSSOLUTION he Fs whom these presents may come 
jreeting: Greeting: sreett | o all to whom these presents may come, sreeting- . 
WIHIBREAS, It appears to my satisfaction. WHDREAS, It appears to my satisfaction WHEREAS, It appears to my satisfaction. | Greeting: ‘4 WHEREAS, It appears to my satisfaction oa 
by duly authenticated record of the proceed- | jy duly authenticated record of the proceed by duly authenticated record of the vroceed- WHEREAS, It appears to my satisfaction, | ''* duly authenticated record of the vroceet W 
ings for the voluntary dissolution thereof | ings for the voluntary dissolution thereof | ings for the voluntary dissolution thereof | bs duly authenticated record of the proceed- | ing» for the voluntary dissolution thereof 2 
the stock. | by the unanimous consent of all the etock- | {ngs for the voluntary dissolution thereot | by the unanimous consent of all the stock- ae 


by the unanimous consent of all the stock- | j,, the unanimous consent of al! : 
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holders, deposited in my office that holders, deposited in my office that 
NATOO GROOERY - SHREWSBURY NATOO PRODUCE - TOTOWA NATCO MBAT - ELIZABETH holders, deposited in my office that NATCO MEAT - TOTOWA 
a corporation of this State, whose principal) 4 corporation of this State, whose principal | 2_Corporation of this State, whose principal NATCO PRODUCE - SHREWSBURY a corporation of this State. 
office is situated at No. 17 Academy Street.| a corporation of this State, whose principal | vffice is situated at No. 17 
in the City of Newark. County of 
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, - | complied with the requirements of Title 14 compliec with the requirements o' e upon. whom process may be served). har 








| 
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Corporations, General, of Revised Statutes : , . ; 3 a ons, General, of Revised Statutes 
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NOW, THRREFORE. 1. the Secretary of | “f thle Cestiicete of Dinseintion. “NOW, THEREFORE, I. the Secretary of | 0f New Jersey. preliminary to the issuing | “NOW, THEREFORE, I. the Secretary of 
= ; A aaa NOW, THEREFORE, I, the Secretary of | | - : pee Now Jersey lhs Hereby | Of this Certificate of Dissolution. State of the State of New Jersey. lo Heret 
State of the Sate of New Jersey, Do Hereby NOW. THEREFORE, I. the Secretary of | (‘cetity that the said corporation did. on the 


State of the State of New Jersey, lho Hereby Z 

Certi » State of the State of New Jersey. lio Hereby 

“ertify that the said corporation did, on the | = ertity Ghat the aald corporation 2d: on the 

I"'wenty-ninth day of March, 1961, file in Twenty-ninth day f March, 1961, file in 
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my office a duly executed and attested consent ‘ _ 
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n my said office as provided by law. — of the Sayer pig e aeied ty daw in mv said office as provided by law. thereof, which said cousent and the record] in my said office as provided by law. 
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this Twenty-ninth day of March, cat Ia dae” i ina ie-cnth lay Gh eataeon have hereto set my hand and at-| this Twenty-ninth day of 

is J as ’ j z . ixed my official seal. at ho aa (Seal) <A.D., one thousand nine 
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Greeting: To all to whom these presenta may come, | Tu all to whom these presents may come, .. CERTIFICATE OF DISSOLUTION _ all to whom these presents may com a 
WHEREAS, It appears to my satisfaction, Greeting: Greeting Yo all to whom these presents may come, pet ‘ : a 
hy duly authenticated record of the vroceed- WHBPREAS, It appears to my satisfaction, WHEREAS, It appears to my satisfaction Greeting: ; , WHEREAS. It appears ve | —_ act 7 
ings for the voluntary dissolution thereof | ys duly authenticated record of the proceed | 'y duly authenticated record of the proceed: WHEREAS, It appears to my satisfaction. | '¥ duly authenticated record of the — ee 
by the unanimous consent of all the stock- | ings for the voluntary dissolution thereof | ings for the voluntary dissolution thereof | / duly authenticated record of the vroceed-| ings for the voluntary di aa ‘ a 
holders, deposited in my office that by the unanimous coneent of all the stock- | by the unanimous consent of all the atock- | ings for the voluntary dissolution thereof by the unanimous consent = a aan stock: 
NATCO GROCERY - SUMMIT holders, deposited in my office that | helders, deposited in my office that by the unanimous consent of all the stock- holders, deposited in my office that 
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I e City of Newark, County of Essex, | State of New Jersey (Joseph A. Weisz 
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f this Certificate of Dissolution. of New Jersey. preliminary to the fesulng f New Jersey. preliminary to the fesuing ‘ : Ca aa i : | 
NOW. THEREFORE, I, the Secretary of | G¢ this Certificate of Dissolution. | of this Certificate of Dissolution a ee cs tienes Cle eee | of this Certificate of Dissolution. ve 
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aoe sixty and sixty-one sixty-one EDWARD J. PATTEN, EDWARD J. PATTEN 
SDWARD J. PATTEN, EDWARD J. PATTEN, EDWARD J. PATTEN, Secretary of State im, ia" LJ 
Secretary of State Secretary of State. Secretary of State. I..J.—-Apr. 6, 13, 20 $2200) rcp ae ae aa re n 
J Apr 6. 13, 20 $21.60] 1.4 Apr. 6, 13, 20 $21.60) L.J Apr. 6, 13, 20 $21.60 | ne apr. 0. 10, $21.¢ 
Te AE & R STATE OF NEW JERSEY : Te > 
“tl SS ag A de STATE OF NEW JERSEY STATE OF NEW JERSEY DEPARTMENT OF STATE | eer ign OF chaee Cl 
ue’ ob teaantie DEPARTMENT OF STATE DEPARTMENT OF STATE |. CERTIFICATE OF _l)}SSOLUTION CERDIFIGAEE OE IiSROGLTION Tr al 
eee ae, eeu unEson CERTIFICATE OF DISSOLUTION | CERTIFICATE OF DISSOLUTION | To all to whom these presents may come, | 7, Gi to whom these presente may come Gre 
ot to whom these presents may come, 1, git to whom these presenta may come, | io all to whom these presents may come, | Greeting. | Greeting WH 
jreeting: — Greeting: Greeting | WHEREAS, It appears to my satisfactiou. WHEREAS. It appears to my sati i 
hc ESAS. Jt appears to my satisfaction WHEREAS, It appears to my satisfaction, | WHEREAS, It appears to my satisfaction, | ty duly authenticated record of the vroceed- | 4, quis authenticated record of the 
hy duly authenticated record of the vroceed: | 4. guiy authenticated record of the vroceed- | ty duly authenticated record of the vroceed- | ings for the voluntary dissolution thereof | ings for the voluntary dissolution ther~’ 
ings for the voluntary dissolution thereof | ines for the voluntary dissolution thereof | ings for the voluntary dissolution thereof | by the unanimoue consent of all the stock- | j,+ the unanimous consent of all the stock 
af ane a comment of all the stock- by the unanimous consent of all the stock- | by the unanimous consent of all the stock- | holders. deposited in my office that holders. deposited in my office that 
hulders, deposited in my office that holders. deposited in my office that holders, deposited in my office that NATOO MEAT - EAST BRUNSWICK NATCO GROCERY verse 
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wing the agen ereion and in charge thereof, “er - ” = oreof. being the agent therein and in charge thereof. upon whom process may served) a et ¢ in i mi : ; 
pon ‘whom process may be served). has mc pda tia enh gen rpg upon whom process may be served). has | complied with the requirements of Title 14. | ane ia wate chars ite Rae ig ry 
omplied with the requirements of Title 14. | con iied with the requirements of Titie 14, | complied with the requirements of Title 14. | Corporations. General, of Revised Statutes | |. ee reac e ated <Btatutes 
Corporations, General, of Revised Statutes | (UM tions General. of Revised Statutes | (orporations. General, of Revised Statutes | of New Jersey. preliminary to the issuing | | '"Roratigns. senina-. Of ev ee eeu te this 
of New Jersey, preliminary to the issulng | (6 Now Jersey. preliminary to the fesuing | of New Jersey. preliminary td the fesuing | of thie Certificate of Dissolution. SPuthin Cartiicate of Dinsomtian oS NOW 
of thie Certific , Dissolution of this Certificate of Dissolution. vf this Certificate of Dissolution. | NOW. THEREFORE, 1. the Secretary of | Oe ee EORE. 1 the Secretary of State o 
NOW. THEREF S. I. the Secretary of NOW, THEREFORE, I, the Secretary of NOW, THEREFORE, I. the Secretary of | State of the State of New Jersey, Io Hereby | ..NOW, THEREFORE. I.) the Secretar) © ertify 
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| 
| 
| 
| 

























































in writing to the dissolution of said cor- 1 
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ESTATE OF LOUIS BLEIBERG, deceased. STATE OF HERMAN KLEIN, deceased. h peo all ca cas ESTATE OF PIETRO PALERMO, deceased 
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1ed, Executor of said deceased, notice | Undersigned. Executrix of said deceased,| undersigned, Executor of said deceased. undersigned. Administrator of said deceased, | indersigned. Ex cutor of said deceased 
is hereby given to the creditors of said | D°tice is hereby given to the creditors of | notice is hereby given to the creditors of| notice is hereby given to the creditors of | 20tice is hereby given to the creditors of 
deceased to exhibit to the subscriber, under | Said deceased to exhibit to the subscriber, said deceased to exhibit to the subecriber, said deceased to exhibit to the subscriber, | Said deceased, to exhibit to the subscriber; 
oath or affirmation, their claims and demands | Under oath or affirmation, their claims and| under oath or affirmation, their claims and| under oath or affirmation, their claime and | under oath or affirmation, their claims and 
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be} Within six months from this date, or they| within six months from this date, or they/| within six months from this date, or they 


x 






jemands against the estate of said decea 
within six months from this date, or they 














six seonthes from this date, or they will | 

forever barred from prosecuting or recovering | will be forever barred from prosecuting or/| will be forever barred from prosecuting or| will be forever barred from prosecuting or| will be forever -barred from prosecuting oF 

the same against the anhseriber. recovering ~ same against the subscriber. | recovering the same against the subscriber | recovering Le — against the subscriber. | recovering the same against the snbecribe? 
HARRY BLEIBERG NETTIE KLBIN : _, ABRAM J. YONKERS EDWARD A. DRESKIN EDWARD G. D'ALESSANDRO 

I. IRVING WITTES, Attorney JOEL L. BOHRER, Attorney ARTHUR V. TALMADGE, Attorney EDWARD A. ‘DRESKIN, Attorney FRIEDMAN & D'ALESSANDRO, Attorney 
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LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES 
E OF EW JERSEY STATE OF NEW JERSEY STATE OF NEW JERSEY S E OF NEW — pitt OF NEW RSEY 
Stare MENT OF Share DEPARTMENT OF STATE DEPARTMENT OF STATE DEPARTMENT OF STATE SARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION CERTIFICATE OF DISSOLUTION CERTIFICATE OF DISSOLUTION CERTIFICATE OF DISSOLUTION CERTIFICATE OF DISSOLUTION 
rT, all to whom these presents may come, | To all to whom these presents may oome,| To all to whom these presents may come, a whom these presents may come,| 7, gil to whom these presents may come, 
Greeting: Greeting | Greetin bbc So Greeting: 
WHEREAS, It appears to my satisfaction WHEREAS, It appears to my satisfaction. WHEREAS, It appears to my satisfaction. | w age 0 It appears to rae satisfaction. WHEREAS, It appears to my satisfaction. 
- duly authenticated record of the vroceed- j authenticated record of the proceed-| by duly authenticated record of the proceed- hi duly gr ere aeee record oi = jesse by duly authenticated record of the proceed- 
gs for the voluntary dissolution thereof | ings the voluntary dissolution thereof | ings for the volunta issolution thereof | 1288 for the voluntary dissolution thereof | ings for the voluntary dissolution thereof 
the unanimous consent of all the stock- | b nimous consent of all the stock-| by the unanimous « .nt of all the stock- | 0Y the unanimous consent of all the stock-| py the unanimous consent of all the stock 
ers, deposited in my office that b ited in my , alice that holders, deposited my office that | holders, deposited in my office that holders. deposited in my office that 
NATOU DAIRY - TRENTON ETT TWENTY-FOUR FULTON STREET, INC.| 0 corm tone REALTY Nee ge REDSTONE COMPANY, INC. 
e n of this State, this State, whose princips!| 3 corporation of this State whose principal | > corporation of this State. whose p neipal | » corporation of this State. whose principal 
No. 17 No. 1139 East Jersey a D t office is situated at No. 75 Maplewood Avenue. | opice is situated at No. 1039 Springfield Ave- 
t . ees &. tithe ae iffice i it No. 24 Fulton Street.| in the Township of Maplewood, County of | 0)'°° } situated at 2S ae . Dag 
Newark. Co of Elizabeth, County of | jy rk. County of Essex. | Ess Po Woe nectar St 3. Rudd | BUe-_ in the Town of Irvington, County of 
S , rsey (Joseph w Jersey (Harry Wolf | 2.” J. Wortendyke. Jr. | ussex, State of New Jersey (Jacob S. Rudd | p..ox, state of New Jersey (William Newman 
h rein and in charge thereof. J rtendyke, - | being the agent therein and in charge thereof. | cing the agent therein and in charge thereof 
uw the agent therein and in charge t whon ; i in charge thereof. | upon who yrocess may be served). has | oe "ie axe “ 1 ae : 
x who 238 may be served). ba I m proces ay e served). ha ! = b arved). bas 
4 ocess may aarvad. m 3 r i uy be served) ae | ; “lige te ed - ipon whom process may be served). ba 
geese MO cmeaal Ti 1 ed with the _Tequirements of Title if. Altay i | complied with the requirements of Title 14. | complied with the requirements of Title 14. 
with the requirements of Title 14. | , , of Revised Statutes sangre ih t uents of Title 14. | Corporations, General, of Revised Statutes | (jrjorations. General. of Revised Statutes 
ions. General, of Revised Statutes f iainary to’ the isecius orporations, Ge Revised Statutes | of New Jersey, preliminary to the issuing | 4¢ New Jersey. preliminary to the iesuing 
“Jersey. preliminary to the issuing it P Dissolution. of New Jersey. iminary to the issuing | of this Certificate of Dissolution. of this Oertiicate af Disestution 
Certificate of Dissolution. E ORT : pee | Of this Certiti x Dissolution. |} NOW, THEREFORE, I, the Secretary of NOW. THEREFORE, I. the Secretary of 
f THERE gy a ey < r+ Ne ‘ vue, le Bee NOW, THEREFORE. | Secretary of | State of the State of New Jersey, Do Hereby | state of the State of New Jersey. Do Hereby 
state of the State of New Setees ) ereby 0 ot Jersey o Hereby | State of the State of New Do Hereby | Certify that the said corporation did. on the Certify that the said corporation did. on the 
rtify that the said corporation did. on the he sai¢ < mes — did. on the that A a iid. on the| Fourth day of April, 1961, ¢ Miva oe eee 2 dope a 
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e IN TESTIMONY WHEREOF J r r fl INY HEREOF, J WHEREUF. 1 have hereto set my hand and af- | IN TESTIMONY WHERE F. I 
have hereto set my hand and ef band and af- ay. heal aac aes fixed mv official seal. at Trenton. | have hereto set my hand and af- 
fixed mv official seal. et Trenton 1. at Trenton. = i Tre Ps this Fourth day of April fixed my official seal. at Trenton. 
° ; i Mavs day of March. tl! ; Oe ee Seal) A.D thousand nine bundred this Fifth day of April. 
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